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(Tape C-38605.)

MR. MADSON: Sorry, Your Honor. I requested this
matter be brought up at this time. 1It’s nothing really out
of the ordinary. I just want to alert the Court to a
couple of things.

One, when we left here yesterday at the end of tre
day -- I wanted to bring the matter up again to make sure
there’s no confusion orn this point with regard tc the
Court’s order of suppressing only the statement about
spilling 011, that was my understanding of the Court’s
order. Now apparently Mr. Linton may have had some
concerns because of this 1245 cutoff, but whe: I read the
order again last night, it appeared to me that the Court
was suppressing only that statement and all other evidence
could come ir, subject to other objections. So with regard
to the tape, the objection I made yesterday, I want it to
be really ciear that I'm not waiving any argument on
immunity, that the only objection I was raising was
pursuant to the Court’s order that this was a new one just
on the hearsay.

JUDGE JOHNSTONE: I don’'t consider that you’'ve
waived the immunitx.issue. I think it’'s preserved for
trial. And I don’t consider that by making that part of

your opening statement that you’ve waived it, either.
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ME. MADSON: Okay, thank you, Your Honor, we were

just a little concerned about that. The other thing 1

wanted to bring up is last night, about 7:00 o’clock or sc.

I received a copy of the State’'s motion for Protective
Order Number 4. That deals with the two Coast Guard
personnel from Valdez, the ETC operators. It's my
understanding they were going to testify here today.

JUDGE JOHNSTONE: I don’t think I’'ve even seen
that prctective order, yét.

Mr. CCLE: Your Honor, I had my secretary hand

deliver a copy to I believe it was your law clerk about

JUDGE JOHNSTONE: 4:00 o’clock yecsterday
afterncon?

MF. COLE: Yesterday afternoon and --

JUDGE JOHNSTONE: Well, that's one of the reasons
I haven’t seen it because that’s about closing time and
it’s only 8:20, 8:40 now.

MR. COLE: That was assuming (inaudible.)

Mh. MADSON: Well, it appears to be a serious
motion, Your Honor, so I don’t think we can just -- you
know, we have to give it some consideration. And that

consideration 1 think certainly requires that we be given

some time to respond to it. And that’s my only concern now

is if they’'re here, then we can’t cross examine them today




19

20

21

22

23

24

- 25

uriti11l that matter 1is heard. 1 don’t know where that puts
us 1n terms of time, i1n terms of scheduling or witnesses or
anything else, but certainly we feel we need some time tc
respond to that.

JUDGE JOHNSTONE: I have no idea what the motion
says. 1 don’t know what the witnesses are going to be. I
have no idea what’'s going on here. These last minute
motions for protective orders, if they do delay, I'11 be
very concerned with it, but perhaps they don’t mean to
delay the proceedings. Who's your first witness and does
the protective order deal with the first witness, Mr. Cole~”

MP. COLE: No, the first two witnesses, the first
one is Patricia Caples. The second one 1is Mr. Radtke. The
third and fourth witnesses are the Coast Guard people.
There are protective orders already outstanding for those,
fer the Coast Guard, and there are two protective orders
that need to be taken up before those two, anyway. And we
filed a third one based on the opening statement of the
Defense counsel.

We don’t know what the Defense is going to be
arguing. We got our first taste of it on Monday and we
filed the protective orders in response to those, his
opening statements.

JUDGE JOHNSTONE: Well, see if you can get all the

rest of your protective orders in as soon as possible so
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that 1% won’t create a delay. 1’11 go look at the one. I
assume it’s in my chambers, Mr. Adams?

MR. ADAMS: Yes, Your Honor.

JUDGE JOHNSTONE: 1’11 go l1ook at the protective
order and we can get started with the jury at 9:00 o’clockh
on the two witnesses that don’t deal with it.

MR. MADSON: I just want to make sure the Court
knows that this may pose a problem because, in fairness, 1
thkint we do need a chance to respond.

JUDGE JOHNSTONE: Well --

MR, MADSON: It may not take that long, but --

JUDGE JOHNSTONE: Sure. Well, you’ve got three

attorneys working on this for one Defendant. The State has

three fcr the State’'s case. You can set Mr. Rousseau or

' somebedy on this paper work and maybe we can be prepared

. wher the time comes to argue that. If you need more time,

1’17 consider the request at that time.

So 1 can gear up, what protective orders need to
be addressed before the witnesses_today, so I can start
Jooking at them?

MR. COLE: IWe have Gordon Taylor and Skip
Blandford testifying today for the Coast Guard. As to
Gordon Taylor, there is a protective order that's been
requested as to a positive finding for marijuana and our

position is set out in the protective order.
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As to SHip Blandford, there was two, one for the
drinking after the incident and one for the positive
finding of T think it’'s opiates two, three days after the
grounding of the Exxon Valdez. Our positions are set out |
in protective orders there. |

JUDGE JOHNSTONE: So it’s for the blood alcohol or
blood screening tests for Blandford and Taylor?

MR. COLE: Yes.

JUDGE JOHNSTONE: Okay.

MR. COLE: Then there’s one other one that I think
we fileZ and I can't remember. 1It’s the changes by the
Coast Guard and the Coast Guard negligence. The Coast
Guard necligence was filed today, Blandford's negligence,
and that protective order was filed today asking for --

JUDCGE JOHNSTONE: Today.

MR. COLE: VYesterday, I'm sorry, yesterday.

JUDGE JOHNSTONE: Okay, so that’'s the one that was
filed last night at 4:00 o'clock?

MR. COLE: Yes.

JUDGE JOHNSTONE: Okay, so we have the changes tc
the VTS service. We have the Coast Guard negligence theory
that you filed last night at 4:00 o’clock. And we have the
urine and blood samples of Blandford and Taylor. And those
are the outstanding protective orders. And which df those

have to be dealt with'today before --
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M=, COLE: A1l of them.

JUDGE JOHNSTONE: Now the VTS, who's going to
be --

MR. COLE: Those two people could potentially be
witnesses for the Defense on -- you know, be subject to
cross examination on those issues by the Defense.

JUDGE JOHNSTONE: How long do you expect your
first two witnesses that don’'t deal with these motions will
take”

MR. COLE: I expect that they’l11 be done around
11:02 o'cloch.

JUDGE JOHNSTONE: Well, I have 15 minutes now.
Let’s talk about the motion for protective order on
Blandfcrd and Taylor's blood and urine --

MR. MADSON: Well, it's their motion, Your Honor,
I guess if they want to argue it.

JUDGE JOHNSTONE: Do you have a written response?
Did you make a written response to that?

MR. MADSON: Yes, we did, Your Honor. It was
filed on February the 6th.

JUDGE JOHNSTONE: So that would have been filed
the day before yesterday.

MR. MADSON: Correct.

JUDGE JUOHNSTONE: Did you bring a copy up to

chambers? Because if it was filed, it most 1ikely would
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rnot have goctten up to chambers by this time, just a day
later.

MR. MADSON: It was our understanding that we did,
Your Honor. We were trying to do that, having separate
copies, but it may not have happened.

JUDGE JUOHMNSTONE: I don't remember seeing a copy

of it. I just see my law clerk going out the door. He can

9]

gc chezt for it. If you would, if you don’t have time tc
eo back to my office, just drop it off in that l1ittle slct
there bty the double doors if it’'s after hours. We chect
that periodically and any kind of responses, I should get =&
courtesy copy because 1t takes too long to get them
upstairs.

MR. MADSON: We're trying to do that.

JUDGE JOHNSTONE: Did you?

MR. MADSON: Your Honor, we were trying to. 1
can’t honestly say; the person who delivered it isn’'t
here. I can’t ask him.

JUDGE JOHNSTONE: How about the -- I have the
response on the motion for protective order on the vesse]l
traffic services changes, I have that one. So why don’t we
hear that one first? Mr. Cole.

MR. COLE: I didn’t bring those motions with me,

Your Honor (inaudible).

JUDGE JOHNSTONE: Are you prepared to argue, Mr,
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Cole”

ME. COLE: Well, I don’t have it in front of me.
I think our position basically is that the Defense has
attempted to show the changes, or would like to show -- at
least through their opening -- the changes that have
occurred to the VTC system in Valdez since the grounding.
Our first basis was that, as a general rule under Evidence
Rule 407, "Evidence of

JUDGE JOHNSTONE: I have that in front of me. I
Just wanted to know if you wanted to add anything to your
written -- 1 have the Evidence Rule 407, there’s no need tc
read 1t to me.

MR. COLE: The only thing 1 have to add, Your

Honor, 1& that this is not a civil negligence case and what

i we have here is the Defense, via the Defendants, attempting

to mate this into a civil case, into a comparative
negligence type situation by trying to spread out the
blame. And there’s a very big distinction between the way
probable cause is handled in civil cases and the way
probable cause is handled in criminal cases.

The Court has been confronted with this because
you decided this decision in Kusmire and you were upheld in
that case and that was a significant case on point where
you told -- where you did not allow evidence to go to the

jury of an outside third party’'s negligence. And that was




the claim by the Defendant, that the paramedic had been
negligent in not saving the victim. You specifically held
-- and that was upheld. And there’s some very strong
language in the Kusmire decision that we’ve cited in our
protective order that we filed yesterday as to the watch
stander’'s negligence. We feel the same thing applies to
attempts to show that the Coast Guard was negligent and,

i.e., they’'re negligent because, "Look what they’'ve done

since the grounding. Look at all the changes.” And the

whole purpose of this line of argument and Mr. Madson’s

5

' opening was designed to show that. In criminal law, that

is not the standard; it’'s not comparative negligence.

So in addition to what’s been cited in our
protective order, we would refer the Court to its -- the
5 decision in Kusmire, specifically the language that says it
¢} can never be a superseding intervening cause to fail to
act, that failure to act can never be a superseding cause
in criminal law. And it’'s very strong language. That's

19 all I have.

20 JUDGE JOHNSTONE: Okay, your response is covered
211l in a couple of motions, it sounds like, not just the change
22

in the vessel transit service. Let’s address the vessel
23|l transit service application.
2 MR. MADSON: Well, with regard to that, Your

© 3 Honor, there’s not much more I want to add that isn't 1in
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our opposition. However, I think the State is simply off
cn the wrong track. Wwe’re not talking about intervening
cause negligence here. What we’'re talking about is a
standard of mental culpability, recklessness, what did the
captain know, what did he rely on, what was he required tc
do.

The VTS system is required to be kept on the
bridge cf every ship. The captain is required to follow
those rules and reguiations. If the rules and regulations
charge, isn’'t the captain entitled to rely on the changes
of those” And if the system is defectively designed, if it
isn’t operating properly, isn’'t that something that comes
intc play as far as the captain’s negligence is concerned
or his reclklessness? It goes to his state of mind. It’'s
Jjust basically that simple.

JUDGE JOHNESTONE: Aren’'t these changes to the
system changes that were made after the grounding?

MR. MADSON: My understanding is there were
changes made before the grounding and there were changes
made, some not terribly big changes, but some changes were
made after the grounding, that’s correct.

JUDGE JOHNSTONE: But the motion for protective
order is to prevent admissible evidence of changes after
the grounding. It addresses only that and not changes

before.
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MR. MADSON: Quite frankly, Your Honor, we’re not

terribly concerned about changes after. If the State feels

that that’s so important, I'm willing to even waive that
argument, I don’'t think it amounts to anything.

JUDGE JUOHNSTONE: The motion for protective order
is therefore granted, the one filed 5 February 1990,
entitled Motion for Protective Order, and it addresses
changes to the Prince William Sound vessel traffic service
1n response to the Exxon Valdez grounding. Unless 1 am
interpreting that wrong, I assume what you are intending
prevent is evidence coming in of changes made after the
grounding, is tha* right, Mr, Cole?

MR. COLE: That’s correct.

JUDGE JUOHNSTONE: Motion 1is granted. David, was
there a response to the motion for protective order
regarding the blood/urine results?

MR . : There's a response to one of the
motions. There’s one motion called Motion Number 4.

JUDGE JOHNSTONE: VYes, there’s no response to
that, yet. That’'s the one filed yesterday.

MR. : (Inaudible.)

JUDGE JOHNSTONE: Why don't you come on up here?
Maybe you can -- is this the one that’s in response to the
blood alcohol? 1It’'s filed by Friedman and Rubin. ‘0kay.

(Inaudible conversation.)
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JUDGE JOHNSTONE: Okay, you had Mr. Friedman and
Mr. Rubin prepare the response to the blood alcohel and
that’s why you were unaware how it got to me. We have the
original proposed order by the Defendant and now a copy of
the blood alcohol. 1’11 have to read this opposition. I
Jjust go it, so I'11 have to read it before I'm prepared tc
hear argument on it. So we have this one and then we have
Motion for Protective Order Number 4.

I propose that we go ahead with the witnesses that
we can that don’t need resolution of these first and then
take time to resolve these.

MR. MACSON: That's fine, no problem.

JUDGE JOHNSTONE: Okay, we'll stand at recess.

THE CLERK: Please rise. This Court stands at
recess.

(Whereupon, at £:51 a.m., a recess is taken.)

(During the recess, State’s
Exhibits 75 and 76 were
marked for identification.)

(Whereupon, the jury enters the courtroom.)

JUDGE JOHNSTONE: Thank you, you may be seated.
Ready to call your next witness, Mr. Cole?

MR. COLE: Yes, Your Honor.

JUDGE JOHNSTONE: You may do so.

MR. COLE: Your Honor, at this time, the State
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will call Ms. Patricia Caples.

Whereupon,

PATRICIA CAPLES

having been called as a witness by Counsel for the State,

and having been duly sworn by the Clerk, was examined and

testified as follows:

THE CLERK: Ma’am, would you please state your

full name and then spell your last name?

THE WITNESS: My name is Patricia Caples,

C-a-p-l-e-s.

Maritime

THE CLERV: And your current mailing address?

THE WITNESS: Post Office Box 1846, Valdez,

THE CLERK: Your current occupation?
THE WITNESS: I'm a shipping agent for Alaska
Agencies.
THE CLERK: Thank you.
JUDGE JOHNSTONE: A1l right.
DIRECT EXAMINATION
BY MR. COLE:
Ms. Caples, how long have you lived in Valdez?
34 years.
And how long have you worked as a shipping agent?
13 years.

Has all that time been with the Alaska Maritime
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Yes.
Would you tell the jury a little bit about what a
agent does?

Okay, my job as a shipping agent is to work on

behalf of the owners of the vessel, handle matters and
requirements that are given to us by the owners or the
operators of the ships and to follow through on

requirements that are gi&en tb us by the captain or the

owners of the vessel.

In the course of carrying out your

responsibilities, do you meet tanker captains coming in and

out of Valdez?

Yes, 1 do.

Do you know Captain Hazelwood?

Yes, 1 do.

How long have you known him for?
Approximately eight to ten years.
And would you consider him a friend?
Yes, 1 wouid.

When was the last time you saw him as a tanker

wWhen the Exxon Valdez sailed from the Port of

Valdez at Berth 5, the evening of the 23d of March.

Did you see him the night before that evening?
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A Yes, 1 did.

Q Okay, would you tell the jury about that, the
circumstances surrounding that?

A Okay, as an agent, we are reqguired to board the
ship when the ship docks at the berth. As soon as they get
a gangway, we are required to board the vessel and get
times from their port log as to what time they arrived at
the berth, et cetera. We need to touch bases with the
captair. and find out what requirements he might have while
the ship is in port and basically that’'s what we do when we

board on arriva?l.

Q And did you do that that evening?
A Yes, I did.
0 Do you remember coming in contact with Captain

Hazelwood?

A Yes.
Q Where would that have been?
A It would have been either on the bridge or in his

ship’s office, I don’t recall exactly where I first saw
him.

Q And how long did you talk with him that evening”?

A I would say approximately 20 minutes, something
like that.

Q Did you notice anything out of the ordinary in his

demeanor that night, the 22d?
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A No, I didr't.

® Tell the jury what type of a person he was to deal
with for business.

A Captain Hazelwood 1is very businesslike, very
professional in his job, easy to talk to and that's
basically how 1 feel.

Q Now what time did you leave the tanker that night~?

A I don't recall what time it was.

G When was the next time that you saw Captain

Hazelwood?

A Prior to the ship sailing on the night of the 23d.
1« When did you come aboard the ship that evening?

A At approximately 8:00 p.m.

Q Where was it located?

A At the Alyeska Terminal, Berth 5.

Q Why do you go aboard that time?

A As an agent, we’re also required to board the

vessel prior to sailing to collect more data and get the
times that they debaliasted it and loaded, any delays that
they would have and information for the owners, to report
to the owners, and any outstanding requirements that need
to be completed. We pick up mail, touch bases with the
captain on anything that he has for us before the ship
sails.

Q Now I'm show{ng you what’s been previously
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admitted as Flaintiff’s Exhibit Number 12. Do you
recognize the second and third pages of that exhibit?
A Yes, I do.
Q Can you tell the jury what that is?

A This is called a Vessel report and it

is filled out by the gauger of the vessel who works for a
company called Kaylabret.

¢ Before you go too far, the people might not be
fam-1iar with what a gauger is. Would you tell -- would
you explain what a gauger 1is?

A Okay. As a gauger, they’re required to go and
measure how much water or oil is in each tank on the vesse}

and do a report on exactly how much is on board.

Q And is that done -- explain the -- who does this?
A The gauger who is on duty boards the --

G Who does he work for?

A A company called Kaylabret in this case.

C wWhy doesn’t say, for instance, the oil company

have someone that does it themselves?

A I don’t know.

Q And is that one of the things that you would have
picked up that evening?

A Yes, 1 take a copy.

Q And where do you -- is it used in the ordinary

course of business and then sent back to Exxon?

AR TR

RO P
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A Right, we pick it up prior to sailing when they’'ve
completed the report.

Q Now when you went on board that evening, where did
you go first?

A To the cargo control room.

Q Why_did you go there?

A To get my sailing information, to talk to the

c chief mate.

C Is that who you ended up speaking with that

- evening, the chief mate?

£ That’'s who 1 began speaking wit-.
G tnd after speaking with him, where did you go?
A Up to the captain’s office, I believe, and then up

i tc the bridge of the vessel.

o why did you go to the captain’s office?
A To see the captain.

Q Did you end up seeing him there?

A No.

Q Whére did you go from there, again?

A Up to the bridge.

Q Who was up on the bridge when you got there?
A

The pilot, Mr. Murphy, Greg Cousins and I believe

maybe one other person, but I don’'t recall for positive.

Q About what time would that have been?

A Approximately 8:20 to 8:30 p.m.
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G What the captain on the bridge?
A Not at that time, no.

Q What did you do while you were waiting for the

captain?
A I spoke with the pilot.
Q Just conversation, small talk.
A Right.
Q How long did you have toc wait there on the bridge

before the captain arrived?

A Just a couple of minutes before he came 1in.
G What happened when the captain arrived then?
2 I spoke with Captain Hazelwood briefly about what

' we needed to finish up before 1 departed the ship.

c And what was that?
£ well, all he had outstanding and all I had left to
-- actually, I showed him my port log, as I recall, and

pointed out I think one small delay that the vessel had

| while they were in port, so that he was aware I had noted

that, and asked him what he had for me before the ship
sailed and all he had to give me was some mail.

Q Where did you have to go for him to give you that
mail?

A I went down one deck to his office, the captain’s
office.

Q And during this time, how far away were you from
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0 I would say three, four inches, six inches.

A Did you notice any signs that Captain Hazelwood
had been drinking?

A No.

Q Did you notice anything different about the way
Captain Hazelwood was acting that evening?

A I noticed he was in a jolly frame of mind, a good

mocd, more at ease than maybe at some other times when I

I would visit with him.

MR. COLE: If I could just have a minute, Your

Honor.

By MR. COLE: (Resuming)

0 Do you remember testifying before the Grand Jury
in this matter?

A Yes, 1 do.

Q Would you £e11 the jury what kind of circumstance
that was? Were you brought into a room there with a number
of people, similar to this?

A Yes.

Q And you were asked questions about your
observations of Captain Hazelwood?

A Yes.

Q And do you remember being asked whether or not you

observed any kind of an odor of alcohol about his person?
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A Yes, I recall.

o And you indicated that you hadn’t.

A That's correct.

Q Do you remember when you said -- well, let me ast

you this before 1 ask. Did you notice anything unusual
about Captain Hazelwood’s eyes or speech?

A Nothing at all about the speech. As best I can
recall, I noticed the eyes were watering somewhat.

C And did you notice Captain Hazelwood stumble or
fall cor anything?

MR, MADSON: I object to that claracterization,
Ycur Honor. If he’s trying to refer to Grand Jury
testimony, there's no such reference in there.

JUDGE JOHNSTONE: I’m not sure I understand, "Did
you notice a stumble or a fall?” 1I’m not sure I understand
that.

MR. COLE: I1'11 rephrase the question, Your Honor.

JUDGE JOHNSTONE: A1l right.

BY MR. COLE: (Resuming)

Q@  Did you notice Captain Hazelwood -- did you make
any observations about the way he went down to the cabin
that you thought were unusual?

A When he tried to reach the door to go down one

deck, there was a very slight sway as I best recall. 1

wasn't paying real close attention.

RE—
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¢ And based upon what you observed and -- what about
his personality that evening? Would you describe -- had it
changed at all from the night before?

A No. No, I don’t think so. Just that he --

Q Based upon what you observed, would your opinion

have been that he might have been drinking that evening”?

A He may have been, yes.

G wWhy do you say that?

L Well, see, because of his mood is the reason I
thought -- he was more relaxed and 1 felt he may have had

something to drink.

Q Was his mood different than the night before?

A He was Just more at ease and in a good sense or
humcr. Yes, it was. The night before, he was very serious
and --

Q Now do you receive any communications from the
tankers when they leave their berths?

A Yes, 1 do.

JUDGE JUOHNSTONE: Excuse me just a minute. Mr.
Madson, I can hear you just as clear as a bell when you're
whispering that loud and --

MR. MADSON: Either my voice is loud, Your Honor,
or your ears are exceptionally good and 1'11 attribute it
to my voice.

JUDGE JOHNSTONE: I assure you, I'm getting hard
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of hearing in my old age and it’'s not my ears.
MR. MADSON: Maybe that’s my problem, too.
JUDGE JOHNSTONE: Okay, let’s proceed.
MR. ~: (Inaudible.)
BY MR. COLE: (Resuming)
Q Now we were talking about the communication that'’s
made. Are you called on the radio after the ship departs?
A Yes.

G Tell the Jjury what type of information you receive

at that time.

: A Okay, after the ship departs the berth and the
f tugs are released, either we call the vessel or the vessel
i will call us, either the chief mate, sometimes the captain,
; and give us final information, such as the time they pulied
the gangway, because I'm not there at that time, so --
final information that we need for our report.

0 About what time did you leave the tanker that
evening”

A Approximately 9:00 p.m.

Q And what time did you -- did you receive this
radio communication from the Exxon Valdez?

A Yes. I don’'t recall if I made the initial call to
them or they called me directly, but, yes, I did talk to
them.

0 what time would that have been?




20

21

22

23

24

25

27

J3 Approximately between 9:30 and 10:00 p.m.
Q And do you remember who told you, who called you,
who you talked with?
A Yes,
Q Who was that?
A Captain Hazelwood.
Q Did you have any more conversations with Captain
Hazelwood that evening?
A No.
MR. COLE: Your Honor, I have ncthing further.
JUDGE JOHNSTONE: Mr. Madson.
CROSS EXAMINATION
BY MR, MADSbN:

G Ms. Caples, I have just have a few questions for

. you. First of all, when you referred to the incident, the

first time you saw Captain Hazelwood was when the ship

arrived into Valdez, correct?

A Right.

Q Do you know how long he had been at sea?

A Approximately six days?

Q Do you know what kind of weather the ship may have

encountered or other more or less stressful situations that
it may have encountered?
A I know that the weather was not good. I recall

the captain sending a telex saying that.
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You saw the captain soon after the ship arrived,

tale it.

That's correct.

He could very well have been tired, somewhat

stressed from that long trip and more serious at that time~

A

)

T

1=

e
~

That’'s correct.

MR. COLE: Objection, lack of knowledge.
JUDGE JOHNETCONE: Objection overruled.
BY MF. MADSON: (Resuming)

I believe you said yes, is that correct?
Yec, thzt could be.

From the times you've talked with Captain

v o2, would ycu agree that his voice often is rather

Deliberate”
Yecs,

Now when you saw him the night of the 23d when ycou

went on board the vessel -- let’s back up just a bit -- you

were on there before he arrived, correct, before Captain

Hazelwood arrived? You were on the ship first.

A

I believe. 1 did not actually see him come on.

He could have been on board somewhere.

Q

I'm sorry, you didn’t see him go up the gangway or

anything like that~?
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A Coming on board?

G Coming aboard

A No.

Q Would you describe to the jury how one gets on

board the Exxon Valdez or how you did that particular
night?

A To go the vessel, you need to walk down Berth 5.
It’s approximately I think a half a mile. And then you

climb up a gangway that’s vefy steep, I would say 60 steps,

| something like that, to go up and back down to get on

| deck. Once you’re on deck, you go into the house and ugp

several other stairs or elevator.

Q Could you‘estimate how many stairs you have to
negotiate from say the dock level when you first start
getting onto the ship to the time you finally arrive, say
or the bridge”?

A Yes, 1 can, approximately. Over a hundred, maybe

' a hundred, thereabouts.

Q Fair to say a 1ot of climbing.

A Yes.

Q Do you recall what the weather was that particular
night?

A Yes, I vaguely recall. 1 remember it being cold.

I don’t know what exactly the temperature was, maybe around

30. And I believe that there was real light snow showers,
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l1ike it was just beginning to do a real 1ight snow around
that time.

Q So when you saw the captain come on board, you
were already on the -- were you on the bridge, talking with
the pilot at that time?

A I did not see him actually come on board.

Q Okay, 1 understand that. But then he came in a

door or something --

A Right.

C -- 1is that right?

A Yes.

C So he arrived just from outside, apparently from

walking onto the deck.

A Right, because he had his coat on.

Q The same way you did.

A Right.

Q Is it fair to say, Ma’am, that his eyes could have

been watery due to just coming in from outside where it was
relatively cold and blustery?

A Yes.

Q And where did you go when you said you went to his
cabin? Where -- from the bridge to his cabin? Would you
describe how you get there?

A Okay, from the bridge, you go out -- you open a

door, go down one deck lower, 13 steps, 12 to 13 steps
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dowr, and then you open another door and go around a
hallway area into where his office is located.

Q It’s still -- except for the vertical distance
between the bridge and one deck lower, it’'s still
relatively close, is it not?

A Yes.

Q Basically under the bridge.

A Right.

¢ And was the halilway that you negotiated and the
stairway, was it fairly well 1it or was it dark or what
were the lighting conditions at that time~”

A I would say not well 1it.

G The slight sway that you attributed to Captain
Hazelwood as he was opening the door, in your opinion, you

deon’t attribute that sway to the use of alcohol, is that

correct?
A Could you repeat the question?
o] The sway, when you said that slight sway when he

opened the door to go outside --

A ~ Right.

Q -- you don’t attribute that to impairment because
of alcohol use, correct?

A Correct.

Q You said that he was a little more relaxed,

appeared to be more relaxed and in a good mood, right.
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Right.
He had been in town, you knew that, right?
Yes.

And that could also account for a change in mood,

just having the chance to go ashore and relax a bit?

A

Q

Yes.

when you went down to his office, was he

professional and businesslike?

A Yes. We didn't have a lot to accomplish, but,
yes, he got the mail gathered and ready for me.

Q tastly, Ma’'am -- excuse me, my voice 1is going
today. But in your opinion, you saw no signs of a use of
alcohol that, in your opinion, would lead you to believe
that he was at all impaired”?

A NO.

o Thank you, I don't have anything else.

REDIRECT EXAMINATION
BY MR. COLE: (Resuming)

Q Ms. Caples, how many times have you been
interviewed about -- by police officers in this case?

A By police officers or total interviews?

Q By police officers.

A Police officers?

Q Do you remember?

A Maybe four.
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o D¢ you -- in cach one of those, you've been asked
whether or not ycu thought the captain might have been
drinking that evening.

A That’'s correct.

Q And you said that you believed that he had.

>

Right.

Q And why is that?

A Why did 1 say that --

o Yes.

A -- I thought he may have had som=2thing to drink?
Like I say, it was his mood. He was relarxed, at ease.
Just because I’ve known him for several years and 1 felt
with him having a different mood, a jolly mood, that
possibly he had had something to drink.

Q And when you say he Qas very professional, would
you say that in your dealings with him, he was a very
precise type of person?

A Yes, very precise.

Q wWas that something that stuck out in your mind,
how precise he was?

A Do you mean that night or --

Q No, in the past.

A Yes.

Q Now do you know how Captain Hazelwood came from

the deck up to the bridge?
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A No, 1 do not.

& Could he have come from all the steps, on the
internal steps, up to the bridge?

A Yes.

Q Do you know how he came onto the bridge, itself?
Did he come from the stairway where you go to his chambers
or did he come from outside?

A I don’t know.

MR. COLE: I have nothing further, Judge, thani

you.
RECROSS EXAMINATION
BY MR. MADSON: (Resuming)
Q] Ms. Caples, in all the interviews that you had con

previous occasions by State Police, you never indicated
that Captain Hazelwood was under the influence, is that

correct, cr impaired”

A Right, I never said he was impaired.

G It was never your opinion.

A Right.

Q And your opinion is still the same today.
A That'’s correct.

Q Thank you, nothing else.
JUDGE JOHNSTONE: Anything further?
FURTHER REDIRECT EXAMINATION

BY MR. COLE: (Resuming)
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C what's your definition of impaired, Ms. Caples?
Would ycu tell the jury what you mean by impaired?

A If I felt he was impaired, I would feel that he
would not be able to function routinely.

Q What type of things would you expect to see?

A If he was impaired?
G Yes.
i A I would expect to see -- maybe have not a normal

speech, speaking voice, be much slower than normal.

G How about making mistakes in his speech, would
that be something you'd think about?
MF. MADSON: Your Honor, I object. 1It’'s
speczulatior and too vague.
JUDGE JOHNSTONE: Objection overruled.
BY MR, COLE: (Resuming)
o) How about maling mistakes in his speech, would
| that be something you would take notice of if you thought
| he --
A Possibly, yes.
Q How about movements. Do you think that a person
is impaired only if he is stumbling?
A No.
MR. COLE: Okay, I have nothing further, Judge.
MR. MADSON: Just one follow-up question, Your

Honor.

B e TR
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JUDGE JOHNSTONE: Okay, that’s the last question,
.one last guestion. We're not going to go back and forth
like this more than twice.
MR. MADSON: 1Is that a yes or no?
JUDGE JUOHNSTONE: Yes, one last question.
MR. MADSON: Okay, thank you.
FURTHER RECROSS EXAMINATION
BY MR. MADSON: (Resuming)

G Ms. Caples, you;ve never heard Captain Hazelwood

speal to you under a very stressful situaiion or condition,
@ ic thzt correct, such as right after a grounding?

4 Never before, no.

f
JUDGE JOHNSTONE: You're excused.
‘ THE WITNESS: Okay. Am I excused? So can I go to
E the audience to listen?
| JUDGE JOHNSTONE: 1Is he -=
1 MR. COLE: I have nothing further for her, Judge.
! JUDGE JOHNSTONE: Do you have any further need for
this witness?

MR. MADSON: We don't expect to call her again,
Your Honor.

JUDGE JOHNSTONE: Okay, you can sit in the
audience or you're free to go.

THE WITNESS: Okay.

JUDGE JOHNSTONE: Call your next witness.
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ME. COLE: The State, at this time, would call Mr.

. Radtthke.

wWhereupon,
PAUL RAYMOND RADTKE
having been called as a witness by Counsel for the State,
and having been duly sworn by the Clerk, was examined and
testified as follows:
THE CLERK: Sir, would you please state your full
name and then spell your last name?
THE WITNESS: Paul Raymond Radtke, R-a-d-t-k-e.
THE CLERK: And your current mailing address”
THE WITNESS: 16832 East Fourth Street, Superior,
Wisconsin 54880.
THE CLERF: And your current occupation, sir?
THE WITNESS: I’m between jobs right now.
THE CLERK: Thank you.
DIRECT EXAMINATION
BY MR. COLE:
Q Mr. Radtké, can you tell the jury what your
positioﬁ was on March 23d, 19897
A I was sailing as an AB on the Exxon Valdez.
Q Let’s start with a little bit of background. How
long have you been in the maritime industry?
A wWell, I grew up working on family owned boats. 1

started working as a charter captain in 1978 on small
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vessels con the Great Lakes. 1In 1980, I started working as
a mate and engineer designate on board a research vessel on
the Great Lakes. That was for about two years. From
there, I went to Texas Maritime College, part of Texas A&M
University. 1 was there for three years, where I picked up
my third mate’s endorsement. And following graduation, I
worked for EVA District 1 for a short period of time as a
third mate and then I came to work for Exxon in September
of 1927 and I was employed with them until July of this
year,

c What type of Jicenses do you hold?

A I hold a third mate’s ocean license and, alsc, a
captain's license fbr vessels up to 100 tons for inland
waters anc coastal waters.

C And dc you have a -- is there a card that you hold
for ar AR?

A Yes, 1 hold a Z card that has AB's endorsements on
it and, also, endorsements for working as a wiper in the

engine department.

Q What’s a wiper in the engine department?

A Essentially, low on the totem pole in the engine
room.

Q Again, when did you get your third mate’s license?

A August of ’'87.

Q Now what posftion did you have, again, when you
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the Exxorn Valdez?

Able bodied seaman.
Why weren’t you working -- you had a third

Is there a reason why you weren’t working as a

third mate or is that unusual?

No, it wasn’t. 1 was hired as an AB by Exxon.

Is it not unusual for able bodied seamen to have

higher licenses?

No.
When were you assigned to the Exxon Valdez?

I joined the ship on February the 5th of last

That would have been 19887
Correct.

How many trips had you made up to Valdez at that

point on the Exxon Valdez? How many trips did you make on

the Exxon Valdez up to Valdez?

Four, 1 believe.

Had you made trips up to Valdez prior to being on

the Exxon Valdez?

Yes.
Can you give the jury an idea of how many?
Just two, on the Exxon Boston.

And were you on the bridge at all during the times

that those ships, any of those ships went through Prince
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William Scund, in or out?

A Yes.

Q Did you ever use the automatic pilot on any of
those trips in and out of Prince William Sound?

MR. MADSON: Objection, Your Honor, relevancy.

JUDGE JOHNSTONE: Why don’t you approach the bench
for a minute?

(The following was said at the bench.)

JUDGE JOHNSTONE: 1Is this person being offered as
an expert?

MR. COLE: Nc, but I think that I'm entitled tc
show what the custom is within the community, within the
maritime industry itself. This person has made several
trips (inaudible) whether or not an automatic pilot hes
been used, whether or not -- he's not being asked for an
opinion. He's just being asked to state a fact of whether
or not he saw it being used. That’s one of the elements of
this case, whether or not it was approved. (Inaudible.)

MR. MADSON: Judge, he’'s going to have to lay a
foundation, a set of circumstances in those voyages.

JUDGE JOHNSTONE: Well, an able bodied seaman is
not the person to lay this type of -- to give this kind of
evidence. I'm not saying I will preclude you from
introducing custom or usage or even opinions from other

people who are more qQa1ified, but an AB is not the person
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- tc get this kind of testimony from.
(The following was said in open court.)
JUDGE JOHNSTONE: Objection sustained.
BY MR. COLE: (Resuming)
Q Would you tell the jury generally what your
responsibilities are as an able bodied seaman?

A wWell, mainly, we work deck maintenance. We are

| watch standers. Although Exxon had some ABs that were
% designated as strictly déy workers and only stood watches

i on arrivals and departures. While we're standing watch, we
; may be standing a lookout watch or a whale watch.

| C Would you give the jury an idea of what kind cf
work schedule you had while on the Exxon Valdez?

A I stood the 8:00 to 12:00 watch.

G The jury might not be familiar with how that watch
system 1s. Would you explain that?

A I would be designated watch stander from 8:00 in
the mcrning until noon and, also, from 8:00 in the evening
until midnight. But we also worked overtime during hours
aside from those hours and, of course, we were always

available to be called out at any other time.

Q How many ABs were there on the ship?
A Six.
Q And how were the watches broken up over the day~?

A Well, an AB stands a four on-eight off watch
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rotation and, as I've said before, though, you may decide,
voluntarily, to work overtime during those off hours or you
may be called out at any time for arrivals or departures or
prearrivals or whatever may come up.

Q Did you have a partner on the 4:00 to 8:00 shift

with you?

A Yes.

@ And who would that have been?

A Harry Claar, )

Q wWho was the captain of the Exxon Valdez when you

joined? Wwas it Captain Hazelwood?

A Nec, I've just forgotten his name at the moment.
Captain Stallser, I'm sorry.

e And at some point, did Captain Hazelwood get
assigned to the ship?

A Yes.

0 How many trips do you remember sailing with

Captain Hazelwood?

A Prior to his joining or --

Q " Yes -- no, after he joined.

A I believe two.

Q Do you remember coming into port on the evening of
the 22d?

A Yes.

Q What were your responsibilities that evening?
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A Late in the afternoon, 1 think around 4:00, we
were called out to switch some mooring wires from one side
of the ship to the other. 1 don’t recall, I think it was
from starboard to port. Earlier in the day, we had done
some prearrival work and some orders were changed, so we
had to -- we were called out again late that afternoon to
switch some wires.

C When you say mooring wires, people might not be
familiar with that.

£ Mooring lines. And in the case of this ship, we

used wire instead of like synthetic rope.

G Is this to -- what is mooring?
A To tie the vessel up alongside the dock.
G And what else did you -- did you work an 8:00 tc

12:00 shift that evening?

A Yes, and then following that prearrival
assignment, I then came on watch at about ten minutes to
8:00 and assumed the bow lookout.

Q And would you have changed, switched, or did you
stay there all the way into port?

A I was on lookout all the way into the dock.

Q And was there anything eventful about that or
uneventful?

A No, it seemed to be a fairly normal arrival.

) Do you remember approximately what time you got
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in that evening?

A We must have made the dock at about 11:00 o’clock
because we had finished docking, that is tying the ship up,
right at the end of my watch.

Q Then it takes about an hour to finish tying it up?

A That night, I guess it did.

] What did you do after you got off your ship that
evening?

A I probably called home. There’s a phone at the
dock. Then I went to bed.

G The next day, did you work the 8:0C to -- your
8:00 to 12:00 shift during the day”?

A Yes, I did.

0 Would you tell the jury what you would have been
doing during that time?

A We were standing a cargo watch that morning. We
had snow, so we had some shoveling to do on deck. We
topped off tanks towards the end of that watch, so we were
somewhat busy at that point, as I said, the last hour or so
of the watch.

Q what do you mean by top off the tanks?

A Well, bringing the cargo up to the top of the
tanks. In other words, finishing a tank off.

Q And how do you do that? Do you help the first

mate?
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A This ship was a pretty automated ship. That
operation is watched from the cargo control room. The ABs
on deck essentially just make certain that the valves were

in the proper positions, properly closed, as ordered by a

mate.

Q After your shift at noon, did you go into town at
all?

A No.

Q Any reason?

A Well, it was snowing. Earlier that day, I had

wanted to get into town; I had never been into Valdez. But
because the weather was not so good, we decided not to go
in.

Q Were you called out to be a part of the undocking

process that evening”?

A I was called out at about 7:30.

Q And what were your responsibilities that evening?

A We were securing the deck for sea at that point.

Q Can you give the jury an idea of what that would
entail”?

A Well, there’'s a lot of equipment that’s out on the

deck that might be used for cargo operations that has to be
put in a secure place. Such things as fire equipment
should be put away, anything that could possibly break

loose while we're underway at sea and cause damage toc the
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ship.

Q You mentioned fire equipment. Is there smoking
allowed on the tanker?

A Not out on deck.

Q What did you actually do, what were your
responsibilities when the ship was undocking from Berth 57

A I assumed the station on the stern of the vessel
as we were casting off of all the lines.

« And did, at some point, you leave that and go up
to the bridge?

A When we had finished casting off the stern lines,
yes, 1 assumed my wheel watch.

G And when you say wheel watch, what's that?

A Steering the ship. The ship is still in the

process of undocking, even when all the steering lines are

; off. At that point, the person that’'s assigned to steer

| the ship goes up to assume his position at the wheel as the

rest of the l1ines on the ship are being cast off.
Q And when you got up there, who was up there that

evening, to the bridge?

A The first mate, the pilot and the captain.
Q Who steers the vessel until you get there?
A Oh, it isn’t necessary to steer the vessel at that

point because we're still alongside the dock with at least

the spring lines out, possibly some forward lines.
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0 Now you came to the bridge. Where did your
partner go?

A He’s still involved in undocking the ship and
possibly also securing the deck.

Q And after you got underway, where did he go?

A I can’t be sure. A 1ot of times, in that process
of undocking'the ship, the lookout doesn’t necessarily go
tc the bow immediately. Generally, there’s a mate up there
whe might be acting as Jookout. 1In the meantime, the AR
assignec tc that job might be securing the mooring wires cor

other gear on deck, so I don't know.

o At some point, did he go to the bow, then?
A Yes.
¢ Now on your way away from the dock and when the

sh1p was being steered, who gave the orders for steerirg”?

A I was receiving steering orders from the captain,
relayed to the chief mate who is standing at the engine
order telegraph in the wheelhouse.

Q Would you tell the jury how that occurs?

A As the ship is being cast off, the pilot and
captain have to be out on the wings, just to make sure
everything js going all right from that vantage point. And
on a ship especially of this size, it’s a long distance
between the bridge wing and the pilothouse. They’'re

relaying steering orders and engine orders to the mate or
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the person that’s at the wheel. 1In order to do that, they
need a radio. And the master relays that order to the mate
who, in turn, is making sure that the helmsman is doing
what that order was.

Q So like when you were in that position, Mr,
Kunkel, was he in there with you?

A That’s correct.

Q And he was making sure that you were mal ing the
turning instructions that he was giving you.

A Correct.

o Now at some point, was there a change; did Mr.
Kunkel leave the bridge?

A Yes, the third mate came up and relieved him.

C And would you tell the jury where -- what time

we're talking about? Where is the vessel at about this

time?
A You mean when the first mate is relieved?
e Yes.
A We are away from the dock. It could be a time

frame of 15 minutes or more because the third mate has been
down on the deck, again securing the deck. When they’re
finished with that, he then comes up to the bridge and
takes the place of the chief mate at the engine order
telegraph.

Q Now on this évening, the pilot that took you out,
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dc you remember -- did you recognize him at all?
A Nc, I didn't.
Q And what happened on the way out to Middle Rock,

anything eventful? What happened on the way out to Middle

Rock?
A I'm sorry, 1 don’'t know where Middle Rock is.
® How about Entrance Island?
£ I'm not --
S tre yo. familiar with the chart at all?
+ well, I would say somewhat.
C Why aren’t you familiar with the chart?
L I've never been in a position to sail as mate 1in

ancd ou*t cf Prince William Scund. It’s not something that
I’ve studied because of that.

G Is that kind cf a -- is it your responsibility to
know where you are on the chart”?

A No, not as an AB.

0 What if you were at the helm and you receivecC an

order from a captain that you thought was incorrect?

" MR. CHALOS: Objection, Your Honor, no foundaticon.

JUDGE JOHNSTONE: Maybe you can establish a little

better foundation for this type of a question, experience,
circumstances. I'm going to sustain the objection, Mr.
Cole.

(State’s Exhibit 77 was
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marked for identification.)
BY MR. COLE: (Resuming)
G I1'd 1ike to talk about the relationship between

yourself and the other members. Who supervises you on the

deck?
A I guess you’ll have to be a 1ittle more specific.
Q When you’re on the -- yes, 1 -- who supervises you

wher you're at the helm?

A The conning officer of the vessel.

Qo And do you take orders from him and execute the
crders that he gives you?

A Ycu may have several officers at one time on the
bridge. You may have a pilot and the captain and a mate.
£ny steering orders related from any of those three people
I would respond to. You know, you have the freedom to
question an order. 1In other words, if you don’'t understand
ar order, you can certainly ask for clarification of
something if you don’t understand it. If all of a sudden
some steering order comes from a quarter, from some person
on the bridge that you may not have been used to getting
orders from, you can question those orders.

Q what about the type of order itself, can you
question that?

A I guess I don’t understand that.

Q Okay, I'11 just go on. When you were going out of
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the Narrows that evening, where was the pilot?

A The pilct was on the bridge at that time.
Q And do you remember where, on the bridge, he was~®
A I was not on the wheelhouse at that point. I

would have been either on my way to the bow as lookout or

at the bow.

Q Let’s talk about the time when you were at the
helm.

A Okay.

c Where was the pilot?

A The pilot was either on the bridge wing as we were

departing or in the wheelhouse.

Q Did he ever leave?
A Nc.
G What about the captain, where was the captan

while vyou were at the helm?
A The captain was with the piliot, again out on the

vwinc, also with the pilot in the wheelhouse.

Q Did he ever leave?

A I became aware that he was gone, yes.

Q wWho gave ydu steering orders while the captain was
gone”?

A The pilot.
(State’s Exhibit 40 was

marked for identification.)
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BY MF. CCLE: (Resuming)

« I'm showing you what’s been marked for
identification as Plaintiff’s Exhibit Number 40. Do you
recognize that photograph?

A Yes.

Q What's the photograph of?

A That's the steering console on the Exxon Valdez.

B}

And is that a fair and accurate representation cof
how that looks?

A Yes.
MR, COLE: I would move for the admiscsion cof what

has previcusly been identified as Plaintiff’'s Exhibit

m

Number 40.
MFE. CHALOS: No objection, Your Honor.
JUDGE JOHNSTONE: 40 is admitted.
(State’'s Exhibit 40 was
received in evidence.)
BY MR, COLE: (Resuming)
Q Now Number 52, is that essentially the same
picture that you see in Exhibit 407
A Yes.
Q And is that also a fair and accurate
representation of the steering console.
A Yes, it is.

MR. COLE: I would move for the admission of
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S what's been idertified as Plaintiff’s Exhibit Number £2.

MR. CHALOS: No objection.
JUDGE JOHNSTONE: Admitted.
(State's Exhibit 52 was
received in evidence.)
BY MR, COLE: (Resuming)

Q I’mrshowing you what's been marked for
identification as Plaintiff’'s Exhibit Number 52. Do you
rezczize that photograph?

j2 That's the bridge of the Exxon Valdez.

C Iz it & fair and accurate representation of what
the bracce Toole 1-ke?

A Yes.

MR . COLE: I would move for the admissicn of

what's bee~ identified as Plaintiff’s Exhibit Number 5%,

MF. CHALOQES: No objection.
JUDGE JOHNSTONE: Admitted.
(State’s Exhibit 53 was
received in evidence.)
BY MR. COLE: (Resuming)

Q Now looking at Plaintiff’s Exhibit Number 53 and
if 1 juét hold it up, can you give the jury an idea of
where the steering console is?

A It’s located here which is in the middle, midship,

of the wheelhouse.
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G I'm showing you what’'s been marked for
identification as Plaintiff’s Exhibit Number 22. Do you

recognize that?

A That’s the wheelhouse and chart room of the Exxcr
Valdez.
Q And does that appear to be a fair and accurate

representation of what that looks 1ike?

A Yes, it does.

MR. COLE: 1 woald move for the admission of
what's been previously identified as Plaintiff’'s Exhibit
Number ZzZ.

MR, CHALOS: No objection, Your Honcr.

JUDGE JOHNSTONE: Admitted.

(State’s Exhibit Z2Z was
received in evidence.)

BY MR. COLE: (Resuming)

Q Now, Mr. Radtke, if you would, would you try tc
use this stick right here and indicate to the jury where
you would stand 1f you were at the helm?

A On the helm, you'd stand right here in front of

the wheel, or actually I guess it's back of the wheel,

right here.
Q And what do you see out in front of you?
A Well, there is a space here between the consoles

and the forward windows of the wheelhouse. This space




rD

L9S)

20

21

22

23

24

25

would be about four to six feet across and, of course, it's
a 1 glase windows on the forward side of iit.

C 8o you can see out through the windows and out 1ir
front of the vessel.

A Yes.

Q Now I'd Tike to talk a little bit about the
steering console. How difficult is it to turn the wheel on

the steering console”

+
~

N

A well, 1t’s not difficult at all. It’'’s as ezs, to

©turn thie wheel ag the wheel of any car with power

cteering

<

maybe even a little easier.
c tnd what happens when you turn that wheel?
A wWell, that, in turn, engages motors which drive

the rudder of the ship.

Q And is there a screen in front of you that's 13*
e

A There is.

Q Would you give the jury an idea of what is to --
if you can remember -- is on that screen in front of you?

A 7 The screen is a computer type screen with

printouts on it. A‘compass heading is indicated. The rate
of turn of the vessel is indicated. The rudder angle is
also indicated on that console. And, also, I believe there
are certain modes that are listed as to what the current

steering mode of the ship is.
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« And when you say that, you mean whether it’s 1n
gyrc or automatic pilot or whether it’'s at the heim?

A Yes, that’s two of the modes that might be listed.

Q Now the rudder indicator that you see in front,
would you explain what that looks 1ike? 1Is there a line
or --

A Well, probably the easiest way to describe that
perticular rudder indicator is to thint of looking at a
ruler on a screen. It's let’s say -- and I'm not sure 1if
I'm eract on this, but --

C Well, would you be mecre comfortable drawing iit,
yes or ng’?

2 Yez.

C Okay,

[Witness marke on the photograph.)

THE WITNESS: This is not drawn to any sort of
scale here. It’s all just -- the actual box that you're
looking at, as I recall, is about nine inches square. One
of the -- zero would be the rudder is amidships.

BY MR. COLE: (Resuming)

Q Amidship means it’'s going straight ahead.

A Correct. Now there would be two types of
indicators here. One is the ordered rudder angle. 1In
other words, when you put the wheel over, there’s always a

delay period as the rudder swings into that position. So




0

20

21

22

23

24

25

mi

b

let’s sa, this is left ten. It might be in ten-degree
increments here, ten, 20, and I believe it went all the way
up to 35 degrees, hard right or hard left being about

35 degrees. And there are also hash marks to indicate five
degrees and then also hash marks to indicate every one
degree between that.

Now one indicator -- and I don’t remember if it's

abocve or below -- is a hash mark that indicates the orderec

angle and the other indicator is the actual position of the

rudder . E£o that one would be moving as you move the wheel
-- ¢r as the rudder was moving, excuse me.
C tnd the bottom one would be moving as you move the
1 wreen.
£ I¥ you move the wheel -- if 20 degrees left rudgcer

" wzs the given order, you'd move the wheel until one hash

rt rit left 20. The other hash mark indicates the actual

o

: angle of the rudder as it was following it up. So in other

words, you have basically two hash marks to indicate whaz
your rudder was at.

Q But it might take a little bit of time for the one
on top to catch up with the one on the bottom.

A That’s correct, there’s some delay. I might alsc
add that there’s other rudder angle indicators on the
bridge. There's one over the steering station on the

forward bulkhead and I believe there was alsoc one right at
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C Otay. Well, let me get out another exhibit. I'm
showing you what's been identified as Plaintiff’'s Exhibit
Number 27. Do you recognize that?

A You know, 1 can’t say that I recognize that from
the Valdez. There are so many wheelhouses that have that
equipment on them.

Q Do you remember that there are other rudder

indicators besides the ones on the console, though?

A Yes.

C Now there's also a rate of turn indicator on this”
A That's correct.

Q And the last one I think you already talked abcut

was the heading indicator.

A Compass heading, correct.

0 Now how can you tell whether or not this ship is
-- 1s this ship automatic as far as can you put it on
automatic pilot? Could you put this, the Exxon valdez into
automatic pilot~?

A I could. I would not, however, do that on my own.
That would be something that would be ordered.

Q How can a helmsman determine that the tanker is in
automatic pilot?

A Again, on the console in front of the helmsman,

the gyro mode is indicated. That would indicate that she’'s
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C What do you mean, the gyro mode is indicated?

A Well, it says "gyro” on the screen in front of
you.

Q Lit up right in front of you.

A . It’s not that obvious. The letter size that's
printed on this screen is, 1 don’t know, an eighth of an
inck or sco, but standard for what you might see on any
computer screen,

G Are there any other places where it’s indicated”

A »Yes, trere are lights, there are indicators on the
conscle to the left of the steering wheel that would be --

C Maybe you could hold up that photograph and show

the Jjury, give therm a little bit of an idea of where that

- would be.

A There are lights that would indicate the steering
mode here, to the left of the wheel, and they are just
little diodes, maybe again an eighth of an inch lights,
that are either illuminated or not.

MR. CHALOS: Your Honor, may we ask the witness tc
get closer to the jury so -- I think he’s too far away from
them to appreciate what he’'s saying.

JUDGE JOHNSTONE: Counsel approach the bench,
please. Be seated.

(The following was said at the bench.)
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JUDGE JOHNSTONE: Mr. Chalos, this is Mr. Ccie’s

witness and if you neec to have him bring it closer during

your cross examination, you can apply that, but don’t apply

it in Mr. Cole’'s presentation. I think that’s improper.
(The following was said in open court.)
BY MR, COLE: (Resuming)
0 Would you tell the jury who orders the tanker tc

go on automatic pilot if you’'re at the helm?

2 That would be the conning officer.
C And who orders taking it off”?
A Again, the conning officer.

(Tape changed to C-3€06.)
Q And does an able bodied seaman have any inpuit as
to whether or nct the tanker should be put on or off

automatic pilot?

A No.

Q And who orders the steering commands?

A Once again, the conning officer.

Q Is the able bodied -- is the helmsman asked his

opinion on what direction to take?

A No.

Q Have you ever been instructed to take the tanker
in -- place it on automatic pilot or take it off automatic
pilot?

A Yes.
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MR. CHALOS: Objection, Your Honor. I withdraw my
» cblection.

JUDGE JOHNSTONE: Okay, the answer 1is in.

BY MR. COLE: (Resuming)
Q And how do you do that, do you remember?

A The exact sequence of engaging from hand steering

to automatic pilot I am not certain of at this point. 1It’'s
beerr almost a year since I’'ve done it on a ship.

Q Now on the way out that evening while you were at

i the helm, do you remember what time you got off the helr?

i A I was relieved at the wheel at about ten to 11:0C.
C So you would have been at the helm, would it be

fair to say, from about 9:30 to ten to 11:007

A Yes.

| . Did you place or were you ordered to place the
tanker on automatic pilot during that time?

A No.

G Can you give the jury an idea, did you have any --
could you tell what the weather was like while you were at
the heIE that evening?

A Yes, when we departed the dock, it was snowing
quite heavily and, also, when we were underway from the
dock, inside valdez Arm, I believe it was still snowing
heavily to moderately heavily.

0 The visibility was not -- was it good or --
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A I would say it was poor because I recall having to
steer by compass heading, instead of being able to look at
my heading outside for, you know, land formations or

navigational aids.

Q Was the captain on the bridge during this time?
A Yes.

& And when was this?

A I -- when was he on the bridge?

C Yes.

A wWell, I don’t recall any specific times. He was

on the bridoe when we departed the dock. 1 recall him
being ¢ the bridge through some radioc traffic. We made a
fairly substantial course change. I recall him being with
the pilct at that point. The time frame is difficult for

me tc pinpoint.

Q who were you replaced by that evening at the helm?
A My watch partner, Harry Claar.
G And when you or your partner replaced one of the

other at the heim, is there an exchange of a certain type
of information that goes on?

A Yes.

Q Would you tell the jury about that?

A You indicate the course that you’'re steering. It
could also be that you’re in the process of steadying up on

a course. You would also want to indicate that to him.
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loaded condition cr the winds or the currents, the shi:
always steers differently, so you might fi11 him in on how
she felt.

Q Did you do that that evening?

A Yes.

Q Did you have any problems steering the vessel tha:

L evening”

3 Nething unusual.
C Was 1t responding to the commands that you were

giving 1t?

£ Yeg.
Q Where did you go after being relieved at the helm?
£ I went to my cabin to put some cold weather gear

on a~d then, from there, proceeded to my lookout statior cn

the bcy.

C How did you know to go out to the bow?

I3 That's where the lookout was supposed to be at
that time.

Q Now how long does it take to get out to the end of
the bow?

A I would say up to five minutes.

Q Now I'm showing you what's been marked for

identification as Plaintiff’'’s Exhibit Number 37. Do you

recognize that photograph?
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A Yes, that’'s the deck of the Exxon Valdez as seen
frcm the fo'c’s’le head.

Q Is that an accurate representation of what that
looked 1ike?

A Yes.

MR. COLE: I would move for the admittance of what
has previously been identified for identification as
Flaintiff's Exhibit Number 37.

MR. CHALOS: No objection.

JUDGE JUOHNESTONE: Admitted.

(State’'s Exhibit 27 was
received in evidence. )

BY MR. COLE: (Resuming)

§ Now would you point out to the jury from this
phctograph where the bridge 1is?
A The bridge is located at the top of the house.

You can see it just forward of the stack.

Q And 1t’'s got all those windows tliere across the
way?

A That's correct.

Q And I'm showing you what 1 believe has previously

been admitted as Plaintiff’s Exhibit Number 19. Can you
take a Took at that and point out for the jury where you
would sit or where you would stand if you were on lookout

on the bow?
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2 well, right at the very front of the ship.
§ £ couple ¢f things in the way there?
A There are some things in the way behind that

lockout station. There is a ladder way down into the
fo’c’s’le and there’s mooring winches and also some

ventilator cowls that are located there.

Q But essentially you sit out on the end there.
£ Stand at the very front of the ship, yes, that’s
correct,

c Now when you're cut there, do you tale any

Cecutpment with vou?

L Generally, a hand-held radio and that is about it.
c Wiy do you take the radio?

L Tc communicate with the wheelhouse.

C And when you're at the -- what are your

responcibilities at the lookout position?

£ The lookout 1s there to watch and listen for any
hazards tc navigation, for any other vessels, for aids tco
navigation, such as buoys, and your job is to report those
sightings to the wheelhouse.

Q Now back in March, do you remember whether or not
you were wearing glasses that evening?

A Yes, I was.

Q Tell the jury what the weather was like while you

were out on the bow that evening.
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A When 1 arrived at the bow, 1 think the snow hat
pretty much stopped. It was calm, no wind and I donrn’'t
recall if the temperature was real, real cold or not.

Q Do you remember seeing any aids to navigation thre-
evening, lights~?

A Yes.

G And would they have been on the port or starboarc
e3gde, do you remember?

A Well, 1 recall! the Valde- Narrows. Outside of

that, I don’'t recall anything specifically.

G When d-d ycu reach the bow that evenirg, dc you
remenher?
A I would estimate anywhere from five minutes to

149:07 unti1l 11:CC o'clock.

C Now were you ashked to do anything after that tims
to help?

A Yes, 1 was called aft to disembark the pilot.

C Explair to the jury how that occurs, what you dic.

A The bow lookout is called aft as the pilot leaves

the ship and that requires the bow lookout to go back down
the deck, about halfway between the bow and the house of
the ship. The pilot disembarks the ship over the rail anc
climbs down a pilot ladder and the AB on lookout is there
to assist him and is also there for safety.

0 And did you do that on this evening?

A Yes.




20

21

22

23

24

25

C Di¢ anybody else help you?

A Yes, the third mate esccrted the pilot from the
wheelhouse down to the pilot ladder.
Q And what did you do after that?

A The third mate and 1 stowed the pilot ladder.

Q Where did you go from there?

A From there, I proceeded back to the bow.

C Now that evening while you were on the bow, did
yOu S€e2 any ice?

A No, I didn’t.

0 Anc what time did you get relieved that evening”

£ I was called off the bow, again I'm estimating, at

what must have been a quarter to 12:00.
0 And how does that happen? Do you receive notice

-- exrlain to the jury how that happens.

A You mean specifically that night or generally”
C Yes, that night.
A Okay, that night, Captain Hazelwood called me via

the radio. He first asked me what 1 thought of the
visibi]%ty and I just responded that it was very dark. I
wasn’t sure how far ahead of the vessel I might be able tc
see, but it was a very dark night and I think I mentioned
seeing I could see the snow on the mountainsides, but,
again, I wasn’t sure how far ahead of the vessel I could

see. And then alsoc at that point, he said we would be




20

21

22

23

24

25

68

putting my relief for the next watch on lookout on the
bridgeway .
Q Could you see -- you could see the mountains,

though, in front of you or on the sides.

A On the side of the vessel, yes.

Q Did you leave the bow then?

A Yes.

o Where was your replacement at that time?

/ I don’t know.

C Where did you go from there?

A From there, I proceeded back to the house. 1

entered the house on the main deck, was going up the ladder
where I met my relief who I assumed was on her way either
to the bow or to the bridge wing and at that point, I tecld
her that she would be on the wing, which 1 think she
already knew

« What did you do, then, after that?

£ I tcok my cold weather gear off and then I went
down to the mess deck and had some dessert and, from there,
I went to my cabin.

Q what do you remember happening after that, then?

A well, I was getting ready for bed and there was a
loud grinding noise I guess 1 would characterize it. It
seemed to move from -- the sound seemed to move from the

bow of the ship and what seemed to me the entire length cf
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the ship. There was some associated vibration, not a lot
of vibration, and the whole -- that whole sequence seemzd
tc last maybe, oh, six, seven seconds.

Q What did you think had happened?

A I thought that we had struck ice.

Q what did you do after that?

A I went to the porthole of my cabin and was looking
out or: dech. There was a spotlight being shown from the

bridge wing, down onto the ship and I think I watched that

- for just a few moments, a few minutes. And then I went anc

opened up my cabirn door to see if there was anybody else
out irn the passageway and there wasn’t. Sco I closed my
dcor and figured 1'd be hearing from somebody about what

had happened,

C Do you have any recollection as to time?
£ At what point~?

C At this point right here.

A Noe, T don’t.

G What happened then?

A Well, as 1 said, I assumed 1 would be hearing frcm
somebody as to -- or somebody would be outside or
something. So I thought the best place for me to stay was
right in my cabin until I heard from anybody. And so 1
laid down and it didn’t seem like it was too much longer

after that that the third mate knocked at my decor and told
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us that -- t21d me that we were hard aground.
¢ Did he tell you anything else?
A I asked him if we were losing cargo and he said

yes, We were.

Q wWhat else did he tell you?

A I believe that was it.

0 Did you hear any more communication from anybody
that evening from the bridge?

A Nc.

0 What did you do after that?

>

well, from the manner of the third mate, I lnew
things were fairly serious, so I thought I had best try tc
get some sleep. I didrn’t know if I would be called cut at
any momenrt cr not and that I had best try to get some

cleep, so I tried to go to sleep.

Q And were you able to do that?

A No, noit much at all.

¢ wWhat time did you go back on duty, then, the ne>t
day for that -- I guess it was that morning?

A I must have gotten up around 6:30. I went to the

cargo control room and the chief mate was fairly busy
working in there. So I was ready to report between 7:00
and 7:30, but I actually did not go to work probably until
the start of my watch at ten to 8:00.

Q Did you go to sleep that morning?

e e e
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A After the grounding.
C Fight.
A I may have fallen asleep for short periods of

time, yes.
Q Did you become aware over the next day or two of

any concerns about the ship and the low tides and high

tides?
A Well, the tide was definﬁte1y an issue.
« Why 18 that?
A Well, it was fairly -- the word was passed that

everybcoy would just as soon keep the ship on the rocks

than lizave her come off, so at high tide, we were careful tc

watch what was going on as to how much the ship was
working, for example. There was quite a bit of sound ac
the ship worked,

Q When you say the ship worked, what do you meanr?

JA Well, the ship is not necessarily just sitting
there solidly. If damage has been sustained and the tide
is coming up or coming down, that means there’s stress
that’s being exerted on it and she moves and could also
move because of any winds or currents that we might have
had.

Q What was your concern at high tide?

A wOrd was passed that, as I said, that we did not

want the ship to come off the rocks, that she could be
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JUDGE JOHNSTONE: Mr. Cole, why don’'t we tale a
break now? We’ve been at it for an hour and a half.

MR. COLE: Sure.

JUDGE JOHNSTONE: We’ll take about a 15-minute
break now. Ladies and gentlemen, don't discuss this matte:
among yourselves or with any other persons. Do not form c-
e xpress any opinions.

THE CLERK: Please fise. This Court stance
recessed.

(Whereupcn, the Jjury leaves the courtroor.:
(Whereupcn, at 10:30 a.m., a recess was taker.)
(Whereupoh, the jury enters the courtroom.)

JUDGE JOH&STONE: Okay, Mr. Cole.
By M®. COLE: {Resuming)
¢ Fcllowing £he grounding that morning, did you work

your ship from €:00 to 12:0C that morning?

A Yez, that’s correct.
G What were you doing during that time?
A We were getting ready for the lightering operaticr

that we had been told was going to take place that morning.

Q wWho was the captain of the vessel at that time?
A Captain Hazelwood.
Q How long did he remain captain?

A I'm not sure.
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Wac it through tha*t day?

I'm not sure.

Now when did you get to Anchorage for this trial”
Last evening.

And this morning, were you asked to listen to a

Yes, 1 was.

Ancd I'm showing you what’s been marked for

* idertification as Plaintiff’'s Exhibit Number 77. Do ycu

‘“ £

o)

that?
A
and also

Q

recogrnize that tape?

Yes, I initialed this tape after I listened to 1t.
This morning.

Yes.

And is that your initial that you put on there”
Yes, it is.

And that would be PRR.

Correct.

Cid you recognize any of the voices on that tape?

Yes.

" Which voices did you -- who did you recognize on

I recognized the third mate’s voice, Greg Cousins,
Captain Hazelwood’s voice.

Okay. And does Captain Hazelwood have a

distinctive voice on the tape?
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MR, CHALOS: Your Honor, I1'm going to object tc
this 1ine of questioning. He’s being asked about a
document or a tape that's not in evidence. Unless Mr. Cocle
intends to place that in evidence, 1 would object to any
further questions about the tape.

JUDGE JOHNSTONE: He's indicated he recognized
Captain Hazelwood’s voice. Was that the purpose of the
rext question, anything distinctive about the voice?

MR, COLE: 1It's to -- may I approach the bench,
Ycur Horor?

JUDGE JOHNSTONE: A1l right.

(The fcllowing was said at the bench.)

MR. COLE: My next witness is going to
authenticate the tape. He is being asked to show the
relevance of 1t. The relevance (inaudible) that it’'s
Captain Hazelwood's and which one is Captain Hazelwood's.
That's all I'm establishing through this witness. So with
the ne>t witnesses, they’'11 authenticate the actual
transmission.

JUDGE JOHNSTONE: So he's going to identify the
two voices as the third mate and Captain Hazelwood?

MR. COLE: Right.

JUDGE JOHNSTONE: You're not planning on playing
the tape through this witness.

MR. COLE: No.
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JUDGE JOHNSTONE: What’s the problern.
MR. CHALOS: (Inaudible.)

(The following was said in open court.)
JUDGE JOHNSTONE: A11 right.

BY MR. COLE: (Resuming)

Q Does Captain Hazelwood have a distinctive voice con
that tape?

A Yes.

C Would you Jjust describe to the jury what that 1i¢”?

MF. CHALOS: Your Honor, I'm going to object
again. He's asking the witness about a documerit cor a taps
thazt’s not in evidence at this time.

JUDGE JOHNESTONE: Well, I don’t know the purpose
of ycur inquiry here. If it’'s just to identify the voice,
if that's the only limited purpose that it’'s coming in for,
I'17 et 1t in.

MR, COLE: VYes, it is.

JUDGE JOHNSTONE: PBut if you get into quality of
voice, I will not let that in through this witness at this
time, unless you lay a better foundation.

BY MR. COLE: (Resuming)

Q When did you hear Mr. Cousins voice on this tape?
A At various times.
Q Was it in the middle, at the end, or the

beginning?
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£ wWell, whern I listened to the tape, 1t was fast
fcrwarded to various locations and --

Q Okay, but you heard it then.

A Yes, so I don’t know at what point on the tape I
heard his voice.

Q Okay, and did you hear Captain Hazelwood’s voice
on there?

A Yes.

o wWas there a person or persons that you didn’'t
recognize on that tape?

b Ye

"

C I have -- oh, no, I have one other area. What is
Exxcr Shipping Company’'s policy as far as alcohol
pcssession on board a vessel?

I3 4s 1 understood it, it was a fireable offense.

« How about alcohol use?
A On board the vessels? As I understood it, it was

also a fireable offense.

Q How were you made aware of these policies”?

A When I was hired by the company, I believe that
was outlined and, also, at various times, ship meetings
would be held. It may come up at a ship meeting. And I
believe the policy was also posted on bulletin boards on
the vessels.

Q Did you have any alcohol on board the Exxon Valde:z




20

21

22

23

24

25

orn Marchk 2Zg4, 1889~
2 No, I didn't.
C Were you aware of any alcohol on board the Exxon
Valdez on March 23d?
A No.
MR. COLE: 1 have nothing further,
CROSS EXAMINATION
BY MR. CHALOS:
o Good morning, Mr. Radtke. I Jjust want toc get one
guesticn out of the way. You said this morning, when you

1A

mn

tened to this tape, the tape was fast forwarded for you

tc certzin portions”

£ Yes, that’'s correct.

c who did that?

£ The district attorney.

C And did he say, "I'm going to fast forward to Grec
Cousins’ voice right here"?

A I'm sorry, it wasn’t -- it was the lady.

G Did Ms. Henry say to you, “I'm going to fast

forward to Greg Cousins’ voice right here“? No, she did
not.

A She just fast forwarded to certain portions of the
tape for you.

A Correct.

Q Okay. Now you testified that you were on the
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bridge coming intc Valdez the night before, am I correct?

A No, 1 was not on the bridge coming into Valdez. 1
was on the bow lookout at that time.

Q I see. Were you on the bridge at any time coming
into Valdez on the 22d?

A No,'I wasn't.

0 When you arrived in Valdez, did you assist in the

docking operation?

A Yes, 1 did.

| Q £t that time, were you receiving orders fron

i Captain Hazelwocd?

A I don't recall.
; Q Do you recall seeing Captain Hazelwood on the ZzZcC
| at alilz
{ A Yes.
C Dic you speak with him on the 22d7?
A I don’t believe so.
' 0 Now the —-- you spoke a little bit about the jcb of

loading cargo, do you recall that?

A Yes.

Q That's the chief mate’s function on the Exxon
Valdez, is it not?

A That’s correct.

Q With respect to smoking, smoking is permitted, is

it not, in the living quarters and on the bridge cf the
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ship?

£ That's correct.

Q I1'd 1ike to turn to the undocking of the Exxon
Valdez on the 23d. You said you were on the bridge with
the chief mate standing by and the cabtain and the pilot
were out on the wings, is that correct?

A That’'s correct.

¢ It'’s a fact, isn’t it, that the chief mate’s jot

irn that inetance is to convey the orders to you and tc work

 the engine telegraph when the ship is maneuvering”?

) That's correct.

C You were also asted about your knowledge of the
Frince William Sound charts, do you recall that?

A Yes.

C And you said you didn’'t feel, since you were an
AB, that you needed to study those charts.

A Correct.

Q If you were working as a mate on this ship, would
you have studied the charts?

A Absolutely.

Q Would you have become familiar with those
charts --

A Absolutely.

Q -- the hazards to navigation and the aids to

navigation”?
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A Yecs.

()

I¢ that a common practice of mates?

A Yes.

Q Now during the undocking procedure, could you hear

the captain relaying the orders or giving orders?
A Yes.
Q Captain Hazelwood speaks in a slow, low,
deliberate voice, am I correct?

A Yes,

G wWas he delivering his orders at this time in that

glow, lcw, deliberate style that he has?

L Yes.

C Did he sound any different during the undocking
procedure, abcut 9:00 o'clock on the 23d, than you had

bnewr him to sound before?

L No, he didn't.

G Were the orders that he was giving clear?

A Yes.

Q Were they given with the authority that a captain

has on a ship?
A Yes.
Q Now during that period of time, you also had the

opportunity to observe Captain Hazelwood, did you not?
A I saw him, yes.

0 You saw him on the bridge?




20

21

22

23

24

25

a1

£ Yes.

o Did he wallk by you?

A Yes.

Q And did he stand in front of you or in your line

of vision at any time?

A Yes.

Q Did you see any signs of alcohol impairment?

I3 No.

« Were you close enough to smell the captain’s
breath”

A I don’t believe so.

0 Did the captain in any way appear intoxicated tc
you?

A No, he didn’t.

G Now after you undocked, the vessel sailed thrirough

the Pcrt of Valdez and then down through the Narrows, am I

correct”?
A That's correct.
Q And for the majority of that time, you were on the

bridge, were you not?

A Yes, 1 was.

Q It's customary, is it not, that in that
circumstance, that sailing through the Port of Valdez and
through the Narrows, that any helm orders you would receive

would come from the pilot?
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L That’s correct.

o 1'd 1ike to, for a second, turn to your
description of the rudder indicator. You mentioned that
when you turn the wheel either right or left, the cursor
moves over to the desired course change. For instance, if
you were going to ten degrees, you would turn the wheel andg
the cursor would go over to ten degrees. Then,

subsequently, the actual rudder indicator would move toc ten

degrees --
I3 Correct.
C -- in a catchup mode. You said there was a slight

delay. How slight is that delay”?

A From zero to ten degrees, it may take a second to
a cecond and a half.

G After you left the bridge that particular evening,

you were relieved by Mr. Claar --

A That's correct.
Q¢ -- you said you went to the bow, am I correct?
A That’s correct.
Q At some point, you received a radio call from

Captain Hazelwood, did you not?

A Yes, I did.

Q And that’'s when he told you to go aft and help the
mate disembark the pilot.

A Correct.
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In that telephone conversation -- or radio
reation that you had with Captain Hazelwood, did he
any different than he had sounded in the past?

No, he didn’'t.

Did he sound in any way impaired?

No, he didn’'t.

Subsequent to your returning to the bow after you
tarked the pilot, you got another radio call from
in Hazelwood, did you not?

Correct.

What time was that?

I carn only estimate. I didn't have a watch witt
I would say it must have been minutes prior fo the end
watch.

What time did you walk off the bow that evening”?

I would estimate quarter to 12:00.

In that conversation, what did the captain tell

MR. COLE: Object -- well, I withdraw that.
THE WITNESS: I believe the initial part of the

rsation was just a brief question, "How does it look

up there?” 1 don't remember the choice of words exactly,

but I

Q

took that to mean how was the visibility.
BY.MR. CHALOS: (Resuming)

And you told him that it was dark and it was hard
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tc see from up there.

A Yes.

Q Would you agree that on this particular night, 1in
the conditions that you were seeing, that a lookout on the
wing, the bridge wing, would have better visibility, could
see further?

MR. COLE: Objection, argumentative, lack of
foundation.

JUDGE JOHNSTONE: Objection overruled.

THE WITNESS: Could you ask the question agair,
rlease”

BY MR. CHALOS: (Resuming)

Q Yes. Given the conditions that you were looking
at on that particular evening at the time you spoke with
Captein Hazelwood, would you agree that a lookout on the
bridge wing would have a further distance of visibility
than you had?

A I don’t believe that it would have been
advantageous or that he would have been able to see that
far ahead of the vessel from the bridge wing, that it would

have made much difference.

Q Either way, it wouldn’t have made much difference.
A I don’t believe it would have.
Q Okay. Now when you spoke to Captain Hazelwood,

did he sound any different than he had sounded 15, 20
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before?
N2, he didn't.
Did he sound impaired?

No, he didn't.

Was he speaking to you in that same slow,

deliberate style of his?

Yes.

Now you say that you left your watch at atout

it took ycu about five minutes to walk back to the

That’'s what I would estimate.

A couple of minutes to talk tc your relief ard

tell her what she had to do~

I don’t even think it was a couple of minutes,

. pcseitly a minute. And as I said,

I believe she alread)

| knew that she was going to the wing.

Then you went to the galley and had something to

Correct.

-- and ultimately went back to your room.

Correct.

Now you stated that the noise that you heard was a

vessel and worked its way back aft,

That’s correct.

sort of grinding noise that started at the bow of the

is that correct?
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C And that lasted five or seven seconds -- and,

alsc, you heard some vibrations, I'm sorry.

A Correct.

Q And that whole sequence last five to seven ;
seconds”?

A That’s what 1 would estimate, yes.

Q Prior to hearing that noise, had you heard any

other noise or felt any vibrations at any time?

A Nc.
C Subsequent to hearing that noise and feeling the
vibrations, did you feel -- did you hear any noise or feel

ary vibrations?

A No.

G Now I'd 1ike to ask you --

ME. CHALOS: May 1 approach the witness, Your
Honor”

JUDGE JOHNSTONE: Yes.

BY MR. CHALOS: (Resuming)

Q I'd 1ike to show you Exhibit Number 40, which is a
picture of the steering console. Would you mind holding
that picture up, if you would, and show the jury exactly
where the indicators are on that console to show you when
the helm is in the gyro mode or automatic mode?

A Okay.

Q Before you answer it --
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MR. CHALOS: Your Honor, may I ask the witness to
approach the jury sc they can see it closer?

JUDGE JOHNSTONE: A1l right. You won't need it
for other exhibits, just this exhibit right now?

MR. CHALOS: Just that exhibit.

JUDGE JOHNSTONE: Okay, you can just go on up.
Grab the base of that wire. There’s a little amplifier.
Do you see the amplifier there? Just carry that as far as
it will go before ycu run out of cord. You can hook that
on your belt or your pocket.

(Witnecs approaches the jury.)

MR. CHALOS: Do you need some help.

JUDGE JOHNESTONE: That's as close as he's going to
be able tc get with what we have available.

THE WITNESS: Okay, you want me to point out the

indicatcre for hand steering and gyro steering, is that

correct?
BY MR. CHALOS: (Resuming)
Q Right. First of all, how many such indicators are
there?
A Let’s start with hand steering. When it’s engaged

in the hand steering mode, there is a spring loaded button
to the right of the wheel. When the bridge is dark, that
light is 1it up and that button is approximately an inch in

diameter.
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] believe there’s aliso a dial light to the left of
the wheel, here. That light is, I would say, an eight of
an inch in diameter, that’s 1it up. And then here, on tte
steering -- the CRT, the screen, there are indicators

written either gyro mode or hand mode, as 1 recall.

Q Depending on which one you're on.

A Yes. And to my recollection, I believe that is
it.

G While ycu're standing there, if you were asked 2o

rut a ten-degree right rudder on this vessel, how many
turns cof the wheel, the steering wheel, would you have tc
make tc accomplish that? And I want you to assume that the
ship is ladened to 57 feet, traveling at about 11.7 inots.
A I would say no more than one complete turn of the
wheel, possibly closer to a half turn of the wheel.
G As a helmsman, would you consider a ten-degree
right rudder command to be a simple command”?
A Yes.
Q Would you consider the task of carrying out that
command to be a simple one?
A Yes.
Q You may return.
(Witness returns to the witness stand.)
BY MR. CHALOS: (Resuming)

Q Mr. Radtke, you sailed through the Port of Valde:




20

21

22

23

24

25

It

i

es

I think you said at least six times, am I correct?

A That's correct.

Q You were interviewed by several law enforcement
agencies.

A That’'s correct.

Q And do you recall in those interviews that you

told the investigative officers that, in your experience,
it 1¢ not unusual for a master to leave the bridge while
the vessel 1s transversing the waters of Prince William
Sound?

JUDGE JOHNSTONE: Don't answer the question.

MP, COLE: I okject on the same basis that Mr.

; Chalcs objected when 1 attempted to ask a question in that

respezt. This person isn’t qualified to testify to that.

MF. CHALOSE: Your Honor, I'm asking for his
perscnal knowledge and what he's seen.

JUDGE JOHNSTONE: You’'re asking for what he said
to somebody else i1s what you’re asking, in an interview ic
what you’re asking.

MR. CHALOS: Well, I'11 ask him without that
preface, then.

MR. COLE: Then I object on the same grounds that
Mr. Chalos objected when 1 asked about the auto pilot.

JUDGE JOHNSTONE: Counsel approach the bench.

(The following was said at the bench.)
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JUDGE JOHNSTONE: He can give his opinion based on
his experience coming in and out of Valdez. He’s not
giving his opinion as an expert. However, when you ask him
did he make statements to other people concerning that,
that’s hearsay. I'm not going to give you any (inaudible).

MR. CHALOS: 1I'11 withdraw the preface.

JUDGE JOHNSTONE: Okay, with the objection as to

Valde: is overruled, based on his experience coming in and

out of there.

MR. COLE: Can I ask him whether or not he
believes whether or not the vessel was on auto pilot gcing
in anc out of Prince William Sound? That’s the questicn 1
asked before and it was sustained.

JUDGE JUOHNSTONE: Well, I'm going to overrule your
objecticn now and that’s all I'm dealing with now at this
time. Mr. Cole, your objection 1is overruled.

(The following was said in open court.)

BY MR. CHALOS: (Resuming)

Q Mr. Radtke, on the basis of your experience 1in
Prince William Sound and the Port of Valdez on these
tankers, are you familiar with the practice of masters
leaving the bridge while the vessel is in Prince William
Sound?

A Yes.

MR. CHALOS: Your Honor, 1 have no further
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questicns at this time.
JUDGE JOHNSTONE: Mr. Cole.
REDIRECT EXAMINATION
BY MR. COLE: (Resuming)
Q On the basis of your experience traveling in and
out of Prince William Sound, are you familiar with masterc

placing the tanker on auto pilot in Prince William Sound?

A No, I'm not.

G Does that mean that they do or do not?

£ I have nct seen it done.

Q Now when you talked about the masters leaving
FPrince William Sounc -- leaving the bridge, how long a

perioc are we talking about? Did you observe masters leave
the bridge?

MR. CHALOS: Your Honor, that’'s a compound
question.

JUDGE JUOHNSTONE: You can rephrase it to make 1t a
single question,

BY MR. COLE: (Resuming)

Q * Mr. Chalos asked you about when masters left the
bridge. Would you tell the jury, did you ever see a master
leave the bridge for an hour?

A No.

Q What type of times did you see the masters leave

the bridge”?




20

21

22

23

24

25

92

A 15 minutes,

Q How about -- have you ever encountered ice coming
intc Prince William Sound?

A I’'ve been on watch when we have had ice

conditions, yes.

Q Have you ever been at the helm?
A I don’t remember.
Q Have you been at the helm during -- were you ever

at the helm in the area of the Port of Valdez?

| £ Yes.

G Did captains ever leave the bridge in that area?
i A I don't remember that taking place, no.

Q And besides your trip through the Narrows, do you

ever remember a captain leaving the bridge while traveling

in through the Narrows?
! A I don’t believe so,.

e Now I want to ask you a question, just to clarify

anc give you a chance to take a look at this other
diagram. I think you indicated that the light that
indicates that the tanker is in automatic pilot is on the
left side. Would you take a look at this picture and see
if that clarifies where that diode is?

A Okay, this is the spring loaded button for being
in hand steering.

Q Let me --
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A Otay, this is the spring loaded button to engage
hand steering.

0 And that says "Helm,"” right?

A Correct.
Q And that means hand steering.
A Correct.

Q Okay. And where does the diode 1ight up that
tells you it’s in helm -~ or automatic pilot? 1Is it on the
left side cor the right side?

£ I believe it's on the left side.

C That's fine. 1If that’'s where you thint it is,

 that’s fine. What's written up here on the top right

tocorrnier”
£ In the top right corner, I see "Control power,”
"Pump on,"” "Autc pitot,"” "Helm," "Emergency,” "Remote
erable,” "Remote on.”
C Do you see any indications on the left side of

helm or automatic piiot?

A No, I don’t.

0 And when it's written on the -- what do you call
this, the CDR~?

A The CRT, it’s --

Q CRT. Does it say "Hand mode"” or does it say
"Helm," or do you remember?

A I'm afraid I don’t remember that.
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i « That's fine, okay. Have you ever taken any
special training in alcohol detection at all --

A No, I haven't.

Q -- had any special training in that area?

A No, I haven’t.

Q And would you take the pointer and, if you could,
would you tell the jury where Captain Hazelwood generally
stood when you were at the helm and he was at the bridge~”

was there any place he would generally stand?

} A No, not generally.
; C Okay. Was there any =-- was it -- would he wall

; arcunc the whole place?

: A Usually, he would stay -- he did not pace. Some
| conning officers pace. Captain Hazelwood did not.
Usually, he would be in one spot and would stay in that
spot for awhile.

' o) would it be forward or aft?

1

‘ A Generally forward.
Q Up by the windows, on one end or the other?
A Yes.
Q Is that where the radios are, in that area?
A Yes.
Q Now when you spoke -- when you saw Captain

Hazelwood that evening, were the lights on or were the

lights off on the bridge?
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A They, were off.

G Why 1is that?

A wWell, it's nighttime and the conning officers and
the helmsmen cannot see out -- you want your eyes to be
adjusted to the dark, so that’s why you have a darkened

bridge.

i a darkened bridge?

‘ £ They're 11t up.
1
i § How do you have 11t up instruments and still

] retain your night vision?

A Oh, I would say they’re illuminated at a level
| that's --
Q Are they in color?
| A I'm sorry?
E G Are they 1in color?
A Yes.
C What color are- they?
A Various.
Q Now Mr. Chalos asked you how long it would take

for a ship to respond after you gave it a turn of ten
degrees, do you remember that?

MR. CHALOS: Objection. Objection, Your Honor,
that’s not what I asked.

JUDGE JOHNSTONE: I think that what you asked is

Q And is it -- how can you see the instruments witt
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capable of the interpretation of "respond,” but we're
talking about how fast it took the rudder to actually move
I think, so =--

MR. CHALOS: Right.

BY MR. COLE: (Resuming)

Q The rudder to move. Do you remember him asking
you that? |

A Yes.

G Does it make a éiffeQence, depending on the si:Ze

of the load that the tanker has how fast it responds”?
A I dor’t think I'm really qualified to know thz<.
Q When you were speaking with Captain Hazelwood out

ch the bow, how were you speaking with him?

A Via a hand-held radio.

Q And could you tell where he was at the time?

A I assumed he was on the wheelhouse.

Q You didn’t have any chance to observe him there,
thouch.

A No.

Q Would you say, in your experience in dealing witlh

Captain Hazelwood, would you characterize him as a very
precise and professional person?
A Yes.
MR. CHALOS: Objection, Your Honor, the question

is vague and ambiguous.
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JUDGE JOHNSTONE: I think it’s the bind of opinion
1 that ke carn give. Objection overruled.
| BY MR. COLE: (Resuming)

o And would that include the way he talks and his
tone of voice? Would you characterize his language as
precise or sloppy?

MR. CHALOS: Your Honor, I object again.

JUDGE JOHNSTONE: Objection overruled.
THE WITNESS: I don’t recall ever having a commanc
from him that I didn’t understand.

? BY MP. COLE: (Resuming)

' C Now whern Ms. Henry asked you to listen to the tare
|
% tccz,, what did she ast you to do? How did she ask you to
identify --
: £ Prior tc playing the tape, she said, “"You will be
% hearing some voices. If you can identify them, identify
them. ™
C Thank you, I have nothing further.

RECROSS EXAMINATION
BY MR. CHALOS: (Resuming)

Q Just a few questions, Mr. Radtke. When Captain
Hazelwood called you at about 11:15 or 11:20 to tell you to
come back to help with the pilot, did you have any reason
to doubt that he was on the bridge at that time?

A None.
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¢ When he called you at about 11:45 to 11:50 that
evering to ast you about the visibility conditions, dic you
have any reason to believe that he was somewhere other thar
the bridge”?

A No.

0 Now in response to Mr. Cole's question, you
indicated that on the times or at the times that you were
or the kelm coming into Prince William Sound, you didn’'t
put the vessel on gyro, am I correct?

£ That’s correct.

G That's not to say -- strike that. You can’t say
whe*ther other ABs mjght have had the helm on gyro, is that
correct?

MR. COLE: Objection, lack of foundation, lack of
tnowledge.
MR. CHALOS: That's precisely my question.
MR. COLE: Argumentative,
JUDGE JOHNSTONE: Objection overruled.
THE WITNESS: Could you repeat the question?

By MR. CHALOS: (Resuming)

Q Did you understand my question?
A Ask i1t again, please.
Q Yes. You don’t know whether the vessels that you

were on were put in the gyro mode with some other helmsman

at the wheel,
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A That’s correct.
Q Now are you aware of any rules or regulations that

require a captain to be up on the bridge in Prince Williar

Sound?
A No, I'’m not.
Q Mr. Radtke, have you had the occasion in the pact

to observe people who were intoxicated?

A I guess I don't know what you mean by “"observe.”

o Well, to see soheoné’who drank to a pcint where he
was drunk .

£ Yes.

« When you saw Captain Hazelwood -- strike that.
And I tale 1t that you’'re familiar with the signs that they
exhitit when someone is drunk, are you not”?

2 Yec.

o] Did you see any such signs on Captain Hazelwood cr
the night of the 23d?

A No, I didn’t.

Q Have you had occasion in the past to observe

someone who's been impaired by alcohol?

A Yes.

Q Are you familiar with the signs of people who are
impaired?

A Yes.

Q Did you see any such signs on Captain Hazelwood on
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A No, I didn’t.
Q No further questions, thank you.
FURTHER REDIRECT EXAMINATION
BY MR. COLE: (Resuming)

Q Mr. Radtke, when was the last time that you

imcaired?

100

confronted a captain and told him that you felt that he was

MR. CHALOS: Objection, Your Honor. The question

i is leading, no foundation and it implies an answer that the

witness hasn’'t testified to.

JUDGE JOHNSTONE: Objection sustained.

BY MR. COLE: (Resuming)

Q Have you ever done that?
! A Ne, 1 haven't.
C Thank you.

! excused. May the witness be excused from further
participation?
MR. COLE: Yes.

MR. CHALOS: Yes, no further questions.

may call your next witness.
MR. COLE: Judge, can we approach the bench?

JUDGE JOHNSTONE: Yes.

JUDGE JOHNSTONE: Okay, you’re free to leave.

JUDGE JOHNSTONE: Okay, you may step down, you're

You
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{The fcllowinc was sajid at the bench.)

MR. COLE: We're getting to the Coast Guard pecple
NOw .

JUDGE JOHNSTONE: I understand that, but we can
put them on and get them started on the direct and we’1ll
take care of some of that between direct and cross.

MR. COLE: This is the (inaudible).

MR. CHALOS: 1’11 have the written response bty
TI1E, I'm osorry.

JUTGE JOHNSTONE: That's fine. We can get started
znZ mere Tt to noon.

(The fcllowing was said in open court.

ME. COLE: At this time, the State will cal?
GCcrdon Taylor to the stand.
wWrereupcn,

GORDON F. TAYLOR
having been called as a witness by Counsel for the State,
and having been duly sworn by the Clerk, was examined anrd
testified as follows:

THE CLERK: Sir, would you please state your full
name and then spell your last name?

THE WITNESS: Gordon Paul Taylor, T-a-y-l1-o-r.

THE CLERK: And your current mailing address~?

THE WITNESS: P.O. Box 1841, Valdez, Alaska.

THE CLERK: And your current occupation, sir?
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THE WITNESS: I work for the Ship Escort Response
Vessel Systen in Veldez.
JUDGE JOHNSTONE: Try and speak up, sir. We’ve

got the microphone up about as high as it will go. Mr.

Cole.
MR. COLE: Thank you, Your Honor.
DIRECT EXAMINATION

BY MR. COLE:
« Mr. Taylor, where do you live right now?
I Valdez, Alaska.
c How long have you lived there?
£ €Since 1979,
o wWhat brought you to Valdez?
A I was stationed there in the Coast Guard.
o And were you transferred?
£ Yes.
G wWwhere did you come from?
A Portsmouth, Virginia.
Q When you arrived in Valdez, what did your duties

entail; what was your position?

A I was stationed at the Marine Safety Office and I
was a vessel traffic controller and, also, during the time
I was stationed there, 1 was also a pollution investigator
and a marine inspector.

0 Were you an enlisted person at that time?
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o

L Yes, 1 wa

o And how long did you work for the Coast Guarc”?
How lorg were you in the Coast Guard?

A Ten years.

Q when did you get out?

A 2 April ’'s4.

Q What did you do after you got out of the Coast

A I tock & couple of months off and I worked at a
cas station for a couple of months and I went to worh as a
gauger fcor a third party called Kaylabret. I workeZ acroscs
the ba,, gauging tank vessels.

§ At some point, did you go back to worling fcr the
Coast Guard”?

A Yes, I did, I believe it was in August of 1¢ez&. 1

went back working as a civilian watch stander in valde:.

«§ Where were you actually working then, where in
town?

A At the Coast Guard station.

Q Can you -- I’m showing you what’'s previously been

admitted as Plaintiff’'s Exhibit Number 25. Would you point
to the jury where you were -- that center is that you were
working at?

A Yes, it was right here, the Vessel Traffic Center.

& Now what were your responsibilities there at that
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job s
3 ke a vessel traffic watch stander?
G Yes.
A I monitored the transiting of tank vessels,

ferries, tugs throughout Prince William Sound, monitored
their positions via VHF and, when they were close enough,
on radio.

C Would you describe for the jury what equipment yc.
haZ zva:iable back in March 18€9 to do this?

£ The HF radic located various sites throughout
Prirce William Sound and I had a radar system, one of which
was -- ore of the radar sites was in Valdez, called the
gt site.

G

Can you se2 it on that map?

3 Yes, you can. The spit site’s right here. Ycu
ha? to go all the way around Smallwood Harbor to get to it
but that’s the spit site right there. And that site there

toct care of the entire -- just the Port of valdez. Ang

| then another site was located at Potato Point and that’'s

what we used to monitor the tank vessels through the
Narrows and farther down until they --

Q Okay, let me get another diagram out for you to
show the -- can you -- do you recognize that chart?

A Yes, 1 do. Can you show the jury where the other

radar was?
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raca® site and this is the first radar site that I referred
to earlier, right here.

Q Let’'s talk a little bit about the communication

system that you had available at that time. You mentioned

VHF?
A Yés.
C Where were the stations that yocu had”?
L well, we had a station at Valdez, at the Vessel

. Traffic Center. we had one there. We had one at Potatc

I Poirt, cne &t Naked Island, one at Cape Hinchinbrook, a

; courie cf si1tes, Cape Yagataga. They were usec by the

other side, but my main sides were Hinchinbrool , Naked
Icland, Potato Point and Valde:z.

c End would you explain to the jury how you ucel the
racdar then to track tankers? Let's start with coming intc
the Port of Valde:z.

A Okay. Well, we picked them up on radar wherever
we could, wherever the radar would pick them up, usually
between Busby Island and --

Q You might want to -- it would be helpful if you
pointed to those.

A Okay, this is about the scope of the radar, Point

Fremantle over to Busby Island, sometimes a little father

down, sometimes not so far. That's where we started
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monitoring the tant vessels whenever we could see them.
And as they came up farther, up to here, we started
plotting them about, I don’t know, about a mile before thre:
got to Potato Point and we plotted them through the
Narrows.

Q when you say plot them, would you tell the jury
what you mean by that?

£ Take a range and bearing from Potato Point to the

&)

And would that be done through the use of your

radar”

A Yes, 7t would.

« And when ycu say a range, what do you mean by
that”?

I & range, a distance from Potato Pcint to the
vesse

C A bearing, what do you mean by that”?

L L bearing would be -- a bearing from Potato Pcint

to the vessel in --

Q ~ What angle they were?

A Yes, what angle they were from Potato Point,
right.

Q Degrees.

A In degrees.

0 And in the tbp corner of that chart, would yocu
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i

te ! the Jury what the significance of that portior that’'s

ir. between the linec was?

A This area here?
Q Yes.
A This is Valdez Narrows is what it’'s called. 1It’s

-- as you can see, it gets smaller, comes through there, sc
we track them six minutes until they get to the Narrows anc
then from the Narrows up to -- through the Narrows, we
trazl the vessels every three minutes.

c Do you do that physically or is that done

pautometically?

£ It's done automatically, but you can also do it

o At that time, did you doc it automatically or witih
harnds, physically?

L Automatically, it was done automatically. You
Just watch them gz through there, make sure your gear wzas
working to plot them through there. We didn't do a
physical plot.

Q There's a certain line that they were to take?

A They have a optimum track line which basically
goes pretty much right up through the center of the
Narrows. And we keep an eye on them. If they go anywheres
-- say they vary 50 yards, right or left, of the track

1ine, at that time, you might call them up and say, "My
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radzr holdse ycu 80 yards right of optimum track line,” or
£C yarde left, and they’'ll verify it and maybe take
correction action if need be.

Q Is there a speed limit in there?

A Yes, there is. Coming in, when they’re not loaced
with o0il, the speed 1imit’s 12 knots. Going out, when
they’'re loaded, it's six knots through the Valdez one-wa:.

One-wezy is the Valdez Narrows; we call it the one-way,

Zcre.
C Coulcd you explain to the jury what you meanr L,
that”
A A one-way zone? What it means is that only cre

tanter &7 & time can be in there, in the Valdez Narrows,
frorm thic 1ine tc this line. One tanker at a time can gz
through there. That's why it’s called the one-wzy zone.

C Is there any different procedure for going in,
other than 1 guecss the speed, from coming ocut for a tanker
leaving the Pcrt of Valdez?

A Well, if they’'re leaving through the Narrows,
they’d have a tug escort, two-tug escort until they get *o
Potato Point and then they’d be restricted to six knots,
also.

Q Now would you tell the jury what the reporting
requirements are for a tanker that is traveling to Valdez?

A Okay, reporting requirements is they’'d call you
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Hinchinbrook. At that time, they’d give you various
information about their vessel, the name of the vessel, the
draft of the vessel, what their position is, when they’'re
going to arrive at Cape Hinchinbrook, where they’re going.
0 Where they're going meaning --
A Whether they’re going to Valdez. You know, it’s

pretty much any tank vessel that’s coming in there is gcing

" to Valdez, that's pretty much said. There’'s no place elce

to go feor them in Prince William Sound. So then they give

cther particulars about the vessel, that everything they

" have 1itc 1n operating order, do they have pilotage for

Frince William Sound.

G What does that mean”?

L Pilotage for Prince William Sound?” Have a
licensed dech officer with pilotage for Prince William
Sound, which means that he's taken a test, he knows the
area, he's supposedly the expert on the vessel, on the
area.

Q - Do you learn where the tanker has come from?

A Yes, they’'ve told me their next port and their
last port, also, on that three-hour precall. Then they
give you a call one hour from Cape Hinchinbrook and they

give you pretty much the same stuff again. They give you

their speed, where they’re at, when they’re going to make
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Cape Hinchinbrook if the times have changed and that’s
about it for the one-hour precall.

Then they call you again at Cape Hinchinbrook and
tell you that they made Cape Hinchinbrook, everything’s
going fine. They give you an ETA to Naked Island, which 1is
the next reporting point. And at that time, you’'’d tell
them any particulars, if there's outbound traffic. You
just usually tell them if there’'s any other opposing
traffic cr any traffic in the system at the three-hour
precall, but you tell them any particulars that would helg
ther out when thev're at Cape Hinchinbrook.

Then agzin, they called you again at Naked Island,
alsc, and tell you that they’'re at Naked Island. They’l]
cive ycu their ETA to the pilot’s station, be it Bligh Ree”
for a nonpilotage vessel or Rocky Point for a pilotage
vessel. At that time, you can either -- you get the
weather from them, too, at Cape Hinchinbrook and Naked
Island. Those are two weather reporting stations.

And then they call you again when they’re at the
pilot station, usually when the pilot’s aboard, give you an
ETA to Entrance Island, which is another reporting
station. And at that time, we usually --

Q Where'’s Entrance Island?
A Entrance Island is right here. So they call you.

Sav like here’s Rocky Point right here or they pick the
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pilct up

either down here or up here. And at that time,

we've usually got them acquired on the radar by then, can

see them,

And then they give us a call at Entrance Island,

"Roger that,” and then they give us a call when they’'re al?

fast to the dock. And that's the reporting procedure

coming 1in.

Q
dowr the
A
G
fromr the
£

C,

duties as

e

A
midnight,
4:00, so

Q

Now during this process, does the watchman write
information that he receives?

Yes, he does.

And 1s that done at the time that he receives -t
Exxon Valdez?

Yes, usually as he receives 1it, you write it dowr.
And is that done in the regular course of your

a watchman?
Yes, it is.
Were you on duty on March 22d, 19£¢~%
Yes, I was.
What time did you come on duty that day”?
My watch schedule for that day was 4:00 to

so you come on watch at approximately quarter tc
you can relieve at quarter of.

And when you came on duty that day, were you

advised that the Exxon Valdez was heading into port?

A

Q

Yes, I was.

And who were you advised by at that point?
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I was advised by the persor on watch that I was

relieving.

Q

A

Q

A

Q

And did you see a vessel data sheet that day --
Yes, I did.

-- for the Exxon Valdez?

Yes, I did.

And is that the sheet that you just spoke of where

the information is recorded --

A

0

2

c
pursuant

I3

C

Yes, 1t 1.

-- from the vessel”?

Yecs.

Aﬁd it’s done in the regular course of business,
to your reguirements as a watchman?

Right.

I'm showing you what's been marked for

1dentification as Flaintiff's Exhipbit Number 76. Do you

recognize that document?

A

Q

A
come in,

Q

Yes, 1 do.

What is that? Why do you recogrize that?

It’s a vessel data sheet. On all vessels that
we fill out a vessel data sheet on them.

And what is the name of the vessel that

corresponds to that vessel data sheet?

A

&

What do you mean, on this one here?

Yes.
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2 This 1s the data sheet on the Exxon Valdez.

Q And what’s the date?

A The date is 22 March 1989.

Q And is that a fair and accurate copy of the actuza’
vessel data sheet that you filled out?

A Yes, it is.

MR. COLE: I would move for the admission of what
has previously been identified as Plaintiff’'s Exhibit
Numbe~r 76.

MR. MADSON: No objection.

JUDZE JOHNSTONE: It’s admitted.

(State’s Exhibit 76 was
received in evidence.)

BY MR. COLE: (Resuming)

Q And what dces it say under Pilotage for that”

2 wWell, there’s a Y here, Y meaning yes. Usually,
you don’t write down "Yes” and “No" because they’re talling
and you're writing this down as they go along, so yocu try
and just stay with them, so we put down a Y for yes, N for
no. There’s a Y there for yes.

Q Now that would mean that that vessel was then --
that the pilot boat would be dispatched to Rocky Point.

A Yes.

Q What time did the Exxon Valdez call in on its

three-hour calil?
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¢ Wrich would be --

A On the 22d.

Q In 12-hour time, what's that?

A Oh, 1438, 2:38.

Q In the afternoon.

A In the afternoon.

0 And what time was its next reporting time?

L It was at 18630, 4:30, and that was its one-hour

- .M
relet .,

And that would have been when you were on duty”

(]

A FRicght.

G And when was the next time?

[ The next one was at Cape Hinchinbrook at &§:17,
1717.

0 Is there another name for the place off Cape

Hinchinbroot that that point is called?

£ They could say Cape Hinchinbrook. They could sa
Seal Rocks. Usually, it’s Cape Hinchinbrook.

Q Okay. 1I'm showing you --

A Okay, another place would be Schooner Rocks, but
that's really not abeam Cape Hinchinbrook.

Q Where’s Seal Rock, can you point that out?

A Seal Rocks is right here.

Q Okay, where’s Schooner?
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£ Scheooner Roclk is right here. Let’s see, right
there, Schooner Rock.

] And Cape Hinchinbrook is --

A Is right here, this is Cape Hinchinbrook. So they

call when they’'re abeam Cape Hinchinbrook.
Q Now -- and then after being abeam at Cape

Hinchinbrook, did you receive another call from the Exxor

' Valdez?

A Our next call shkould have been abeam of Na:ed
Island, which was at 1830, 6:30.

« Where 1s Naked Island, for the jury?

A Nakec Island is right here. 1It’s about halfwz.
through their journey.

¢ And where would have been the next call?

£ The next call would have been when the pilot is

aboard at Rocky Point, which would be up here. That's

Rocky Foint.

G Ard what time was that?

A They said they were at Rocky Point 2019, which
would be 8:19 in the evening.

Q And what time did the ship dock that evening?

A They said they were all fast -- actualily, it
doesn’t say. Let's see, Entrance Island, 2108. 1t doesn’t
have -- they arrived at 2248, which is 10:48 that evening.

Q Now were you working on March 23d, 19897
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C Would you tell the jury what shift you were
working that day?
A I was also working the 4:00 to midnight shift.

Q So you would have been off duty at about 4:00

o’clock.
A Yes.
e Did you speak with someone from the Exxon Valde:

tha*t cday, thzat evening?

L Yes, I d-d.

C What time was the -- was there a 30-minute
pre-all”?

£ Figkt, 30-minute precall was made at £:57, 20f87.

whzt type of information did you receive at that

(@}

time?

£ well, they usually call up, tell the name of their
vessel, give me their drafts, their destination, when
they're going tc arrive at their destination and they 11
tell me they have no impairments and everything is 1in
order, meaning that everything is the same as when they
came in, everything is ready to sail.

Q whgt about pilotage or nonpilotage?

A If they came in and they had pilotage and they
were going to go out and they didn’t have pilotage, they’d

let us know  They'd say, "Well, we are no longer a
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rilctage vesse'; we're a nonpilotage vessel.” And I would
wi'ite that down as such

C And what type of circumstances does that -- how
would that occur?

A If the captain who had pilotage left and another
captain had come on who didn't have pilotage, then they
would become a nonpilotage vessel.

0 What did you write down on the vessel data sheet
for treir outbound leg, whether or not they were pilctags

cr nonpilotage?

- I put down another Y for yes, they did have
rilotags
G When you talk to the personnel on the outbound

ship, the 30-minute call, who dc yocu generally tal¥k to”

A Generally, I1'd say the pilot gives me this
infcrmation.

C Now would you tell the jury is there a mechanism
B, wrichk your conversations with the tankers are recordecd”

A Yes, there is, we have a recording system. It’s
reel to reel recording system and it records everything we

say on 13 and 16, Channel 13 and Channel 16 VHF.

Q And how -- is that synchronized at all as far as
time?
A Yes, it is. It has a time chronometer at the tcr

of it that feeds that 'time onto the tape, so thzat you can

a




gc bact tu a specific time and get what you're looting for,
2 & Are these recordings done in the normal course of
business in the Coast Guard?

4 A Yes, they are.

3 Q What time did the Exxon Valdez leave, according tc

the vessel traffic sheet?

7 A They were underway at 2126, 9:26 that evening, th=z
81 224

9: C And do you -- when was their next repcrting tims?
’CE A Cray, they got underway at 2126. Their next

12N
n

-
[

| reporting time would be at Entrance Isltand; they gave me &
b2

time that they’d be there, they gave me an ETA. And I
Fave put down here that they arrived at 2217, 10:17 arriva’
at Entrance Island.

15 C Now that evening, did you pass along any ice

161l repcrts to the Exxon Valdez?

|
3 A Yes, I did.
i
]8} G Would you tell the jury what you told them?
|
19 A I told them -- what I recall I told them, there

20 | were numerous pieces of ice down off of Point Fremantle.

21 Il Do you want me to show you where that’s at?

22 Q Yes.
23 A Okay, this is Point Fremantle here.
24 Q Where is that in relationship to Bligh Reef?

s A I1t's almost straight across from it. Bligh Reef
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wcoulc be a little farther south, southeact, of Point
Fremantle, but the ice would come out of Columbia Glacier,
Columbia Bay, and head down that way. So I told them the:
there were numerous pieces reported from the other outbound
tanker which went through there approximately four hours
before that. That was the ARCO Juneau, 1 believe.

Q And what time do your reports indicate that the
pilot was let go then?

£ I have down here Rocky Point at 232€, 11:26.
Usually, that’s -- 1 didn't write, "Pilot away,"” but Poziy
Foint and they're a pilotage vessel, so that’s the time I
woulcd sz, that the pilot was away.

Q Do you remember having a conversation with a
representative of the Exxon Valdez at that time asking
their heading and speed?

A Right at that time, yes, I dc¢. From what I
recall, a person came on the radio and said that they were

going tc come up to sea speed and they might call me &

little later, depending on how the ice got -- was down at
that point.
Q Did you get another call from that same

individual?
A Yes, sir, 1 did. 1 believe it was about ten
minutes later, I received a call from the same -- it was

the same voice I heard, saying that, judging by his radar,
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e sav a2 lct 0f 12e in the southbound lane and it was
poss-tbtle that they'd have to deviate over into the
northbound, incoming lane to go around it and I think
that's all I really remember for that. I think shortly
thereafter, he called back and said that he was going to
deviate from the southbound to the northbound and he was
changing course to 200 at 12 knots.

0 Now was a course change from 212, which is
presumzbly the trachk that they take out of the area, 1ic¢

tha' cecrrect, about 21§ --

L Somewheres 1n there, yes.
C -- tc 200, did that cause you any concern at ali?
£ None at &ll. When he told me he was going to 200,

I wert cver to this large chart that we have at the Vesse’
Tratfic Center. OF, it's probably seven feet by eight feet
and we have little cards for the tankers and I moved it
down to the Rocky Point area. And then I looked over at
the compass rose, which this is a compass rose here. It

gives you degrees from zero to 360. And 1 just looked at

it, saw 200, where they were at, and it would have put ther

well inside of Bligh Reef, really, at 200, so I wasn’t too
concerned.

Q Now are there any requirements in the vessel
traffic syspem as far as reporting leaving the traffic

zones”
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Yes, there is. You're supposed to give it ten

T~

minutes pricr to leaving or crossing the lanes, a
ten-minute call to the Traffic Center.

Q How about as far as to leave the zone altogether”

A There was a -- the traffic manual, I believe, sayc
that all they have to do is just call and let us know the-r
intentions, |

Q Did you ever learn of the Exxon Valdez’s
intentions to turn to 180 that evening?

A Ne, 1 did not.

o Did you ever learn of the Exxon Valdez's
intentions to leave the vessel traffic system completel,y”

A ould you say that over again?

« Lid you ever learn, after the two conversationg

''you testified to, of the Exxon Valdez’'s intentiors tc leave

the vecsel traffic zones completely?
A No, he saic something --

JUDGE JOHNSTONE: Mr, Cole =-- I'm scrry, did you
have something else to add to that?

THE WITNESS: Oh, he had said something earlier
that, 1 believe when I was talking to him, that he would --
he might have to and he’d get back to me.

JUDGE JOHNSTONE: Mr. Cole, we’ll take our 1lunch
break now. We’ll come back at 1:15. Ladies and gentlemen,

don’'t discuss this matter among yourselves or with any




20

21

22

23

24

25

122

cther persur. Don’t form or express any opinions. 1
understand one of the jurors may have a bad back. If ycu
need to bring a pillow or something like that, feel free tz
do so and make yourself comfortable when you’re in the jur, \
box. We'll stand at recess.
THE CLERK: Please rise. This Court stands at
recess.
(Whereupon, the jury leaves the courtroom.)
(Whereupc+w, at 11:57 a.m., a luncheon recess wacs

taten.)
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AFTERNOON SESSION

(Tape changed to C-3607.)

(Whereupon, at 1:22 p.m., proceedings resumed.)

JUDGE JOHNSTONE: It was my intention to finish
direct examination of this witness, Mr. Cole. What reasons
can you give me why we need to resolve this issue before
cross”?

MF, COLE: Because if you rule against me, Judge,

I wa %t tc ast hirm, and if you rule for me, then I don’t

 have to dz that,

JUDGE JOHNSTONE: Normally, this 1s a matter

that’s brought up by the Defendant. 1It's 404(B) type

i material, pricr wrongs acts. That is applied by the

Cefendant for admissibility in a hearing outside the
rrecenze of the jury. Normally, it’s not resolved by a
motion for protective order to give the State an acvantags
to be abtle to take the sting out of cross examination.

I don't mind doing it. 1’d like toc get it
resolved. But I understand that the written opposition is
not ready and so it’'s my intention to proceed with the
direct examination until we get the written opposition.
And that way, the Defendant can have an opportunity to
present its arguments in writing.

You just filed the application at 4:00 o’clock

yesterday afternoon on some of it. It seems to me that it




19

20

21

22

23

24

T ™5

124

would be proper tz wait until this Defendant had an
opportunity to respond in writing and I see no reason to
delay the direct examination, based on your reason given.
MR. COLE: Well, how about the marijuana, can we
resolve that? They’ve already responded in writing on
that,
JUDGE JOHNSTONE: A1l right --

MR. MADSON: 1 already respond, Your Honor, with

JUDGE JOHNSTONE: We might as well get this out cf

the way

s

the marijuana issue out of the way.

MF. MADSON: Sure. Your Honor, in spite of what
the State’'s argument is, we responded in writing as tc the
reascn 1t should be offered. And in addition to that, we
think we can go into it to show possible bias or motive tc
establishk laclh of credibility of the witness for the simple
reason that the Alaska courts seem to hold a very broad
view of bies cor the establishment of bias or possible
prejudice. And in fact, if there’s any possible -- I want
to stress the word "possible” -- crimes, wrongs or whatever
that are still pending or may be pending against a person,
it’s certainly allowable to ask the witness if, in fact,
he’s concerned about that.

JUDGE JOHNSTONE: Okay, why don’t we take this

matter up. Mr. Taylor, would you mind leaving the
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courtroor? We'll tale this up outside your presernce.

(Mr, Taylor leaves the courtroom.)

MR. MADSON: 1In addition, Your Honor, there’s one
other argument that 1 think could be made, but that kind of
goes with the Protective Order Number 4. But even though
we're not talking about that, the fact that drug usage may
be a part of this, I think if we establish by offer of
proct that if this witness were allowed to answer guestions
that if he were under the influence, it comes to two
things, first of all, his ability to remember what
happened, his ability to recollect, his ability to do what
his Job entails. A1l these things are subject to proper
cross examination. But, more importantly, if it rises to
the leve! -- and nobody knows this until they’'re allowed to
guestion the witness, you know -- if we’re precluded from
even gettinc into it and all we can do is make an offer of
proof and say, "Well, we can’t do it" -- but if it rises tc
the level of gross negligence or recklessness, then even
under Kusmire or whatever that decision is --

JUDGE JOHNSTONE: Kusmire.

MR. MADSON: Kusmire -- it still is allowable if
it can rise to that level, but we have to establish somehow
that it can. We don’t know until we’re able to cross
examine the witness. We don’t know what he’'s going to say.

JUDGE JOHNSTONE: Well, let's establish what you
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t-int ie& happering here. As I understand it, Gordon
Taylcr, the VIS watch stander, up until the time he was
relieved by Mr. Blandford, had a test, a urine test on
March 26th, 1988, more than 48 hours after the grounding,
is that correct?

MR. MADSON: 1 don’t have the date in front of me,
Your Honor, but I thought it was -- let’s see if we can get
that. Ycu don’t have the results? 1 don’t have the date
righbt 1n front of me.

JUDZE JOHNETONE: Okay. And, also, understand
that -- well, maybte we cught to start on the premise that
you are aprlying to get into evidence something that would
normz1ly be prohibited, that is his drug ingestion. That's
norma’ly something that's covered by 404 and 402 and it
doesr’t come in unless it’s shown to be for purposes
permitted under 4C4(B), generally speaking. And so you
have & threshold burden here to establish that its
probative values outweigh this undue prejudicial effect.
number one. Number two, you’ve got to show that it’s not
offered to show that a person acted in conformity with it.

So with that in mind, I think with all the
discovery you’ve had, you should have knowledge about when
this test was taken.

MR. MADSON: Oh, we do, Your Honor.

JUDGE JOHNSTONE: You should have knowledge about
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the resuite. And sc you should be able to make a little
better presentation tc me on this.

MR. MADSON: 1 think it was the 26th, Your Honor.
It was a Sunday. Now marijuana we can show later on, if
necessary, does not disappear from the body very rapidly.
In other words, it can stay for some period of time. As a
consequence, it’s more than 1ikely that he had consumed c-
used marijuana prior to that time.

JUDGE JOHNSTONE: We’11 have to get to thet. I'm

not gocing to accept your cffer at this time. That'’s &

| fcundational piece of information that will have tc come 1in
| some time pricr to the admissibility of any of this type of
' material. But as I understand it, the test that was

! discovered -- that was taken discovered that he had an

amounrt of THC, marijuana, which was less than one-tenth the
United States Department of Health and Human Services
guidelires for drug testing in the work place. Now is thzt
correzt?

MR. MADSON: I don’t know, I don’t have that in
front of me, but I have no reason to dispute what the Court
is reading.

JUDGE JOHNSTONE: Well, let's assume that it was a
very small amount, close to what’'s been represented in the
briefing here. What are you trying to show with this

test? What exact1y,’what probative value does this test
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result have? Whzt are you trying tc show, that Tayleor a¢id
what he shculdn’t have done? How can you link up that this
would affect his credibility or his job performance? How
are you prepared to do that as foundational material?

MR. MADSON: Well, I think we have to ask him,
Your Honor, that’'s the whole concept here. I don’t know
what he would say. He would say -- when was -- you know,
"If yc. uced marijuana, was it affecting your ability or
nzt?" I thiny he's the only person that could determine
thzt. HNcw I can’t stand here and say i1t did or did not.
We have scme reason to believe that the Coast Guard watczch
standers werer’'t watching. I mean that’s pretty obvious,
z%* lezst noct s much in the case of Mr. Taylor. About the
time he left his watch, the Exxon Valdez was more or less
cdicarppearing from their radar screen, at least on the
particuiar range. But I think it’s still fair tc say and
ask him whether or not his recollection, his atility tc
remember things or what he did that night was ir fact the
result of any marijuana usage prior to the time the test
was takén or prior to his getting off his watch, let's pu+*
it that way.

JUDGE JOHNSTONE: 1Is there anything else you wish
to add to your argument?

MR. MADSON: Not regarding Mr. Taylor, no.

JUDGE JOHNSTONE: Okay, is there anything you wish
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ME. COLE: Nco.

JUDGE JOHNSTONE: Okay, your motion for protective
order ig granted as to Mr. Taylor. VYou haven’t given me
enough information to do anything other than to preclude
its admissibility. I have had this presented to me befors

in other cases where there’'s been some expert testimony tc

N
t
-
V]
t

demzn e what a long abuse of cocaine, for example, doec

tc & perecn’s memor,. Our appellate courts deal with

- this. Our appellate courts, for the most part, have

rejected the admissibility of this type of evidence tz chow
reliability. But you haver’t given me any information to
go by. You haver’'t given me any -- you haven’t indicatec
anytrhing that Mr. Taylor might say that you dispute and you
car. prove that the use of marijuana in small amcunts would
tend to zffect his credibility. And I don’t know what
information is going to be provicded that’s in dispute here.

So I'm going to deny your application on Mr,
Taylor at this time to admit it, if that’s what you're
going to be making it on, and I'm going to grant the motion
for protective order.

MR. MADSON: There 1is another topic with regard to
Mr. Taylor, Your Honor, that I became aware of this morning
and I honestly don’t know the answer to it. But it very

well might be that he's no longer working as a civilian




20
21
22
23
24

"%

130

™~ -
LCa

t Guzrd watch stander because of the marijuana

o

incident. This leads tc a wholly different line of inquir,
and that is possible bias of motive. And I’m not saying
that I know the answer to that, but he indicated that he’s
no longer working there and I know the results of that tecst
and 1 know the policy and I think we might be -- we shoulcd
be allowed to open the door to see whether or not he has a
biased mctive cr interest in this case, which I thint he
certz-nly may have if, in fact, he has any pending chargesz
or i¥ he hazs any resentment towards Captain Hazelwood as &
result which caused him tc get fired. You know, there’s
all binds of possible inquiries here.

JUDGE JOHNSTONE: Well, I think you’re entitled

ot
(@]

irauire as tc motive and bias, but that cannot include, at
tnis time without a prior application or ruling by the
Court, of material that would be covered by 404, which
would be his ingestion of marijuana.

MR. MADSON: Okay, I imagine I cculd go intc bias,
but not specifically marijuana, is that correct?

JUDGE JOHNSTONE: I would -- if you have any
hesitation, 1 would get a copy of the rules and I'd look ug
404 and it will tell you what you cannot go into. I find
that the inquiry about this marijuana has nil probative
value; I can go that far. Now to the extent that it has

some probative value I can’'t see, it's far outweighed by
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1te unnecessa y invasion into Mr, Taylor's privacy. It’s
an unnecessary consumption of time and it introduces &
collateral issue. It’'s a red herring, in other words, on
the short end. So I'm not going to let you go into the
marijuana in any way with Mr. Taylor.

MR. MADSON: 1 wasn’'t planning on using the tern
"marijuana,” Your Honor. 1 realize 1’d stay away from
that.

JUDGE JUOHNSTONE: Well, THC, drugs, anything like
that at all.

MF. MADSON: Oh, of course, of course.

JUDGE JOHNSTONE: Do we have an understanding
here? I mean I don't want you to think that I'm Jimitirg

ycoda to Just certain words. I dorn’t want anything covered

by 404(B) involved without prior application tc the Court.

MR, MADSON: No. I would intend to ask him only
in general terms whether or not there is some reason, you

know, why -- if there igs any connection, let’s say, with

what occurred that particular night. And I don’'t even know

if he got fired. He might have quit. You know, I'm just
saying that if he does say, "Yes, I was fired,” that if
there’s any connection without specifically mentioning
that, but just, you know, does he have any possible -- 1
think I can get into whether or not he fears any possible

criminal charges as a result or if he had any crimina)
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charges, withcut going into specifics. And I'd be glad to
have the Court or anyone tell him not to answer with regzard
to drug usage or anything like that.

JUDGE JOHNSTONE: A1l I can say is don’t surprise
me with the nature of your question. I don’'t want to
admonish you in front of the jury, so be cautious on how
you address this witness if you’re thinking about anything
asking about criminal activity. A1l right, ready for the
Jury now, Mr, Taylor? OQOkay, let’s get the jury in.

(Whereupor, the jury enters the courtroom.)

JUDZE JOHNSTONE: Ladies and gentlemen, thank yzu
fcr ycur patience. Sometimes we take up matters outside
yiur presence. I’m trying to do that in the morning hours
a~d tre zfterncon hcurs, but sometimes we take up matters
outside your presence that would normaily be -- ycu'cd
normzlly be in here. Don’t speculate on what we're dcing
in here. And I try to keep it to a minimum, but sometimes
it's unavecidable, and that's why you’re not brought in
right on time. 1It's because we're doing something, we’'re
not just sitting around. You may resume.

BY MR. COLE: (Resuming)

Q Now what time did you get off work on March 23d,
19897
A Between say 11:00, 11:35, 11:45 in the evening.

Q When was the last time you saw the Exxon Valde:
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or yLuwr radar?

£ I couldr’t give you a specific time, I can’'t
recall that, but it was just south of Rocky Point.

Q Have you had a chance to listen to a tape of the
conversations that you had with the Exxon Valdez on

March 23d, 198¢~

A Yes; I have.

Q And do you recognize the tape that’'s in front of
vou”T )

A Yes, 1 do.

Q Woulc you puli that out of its jacket there and

idertify the rnumber on the back of that tape?

A Exhibit Number 77.

« Do you recognize that particular tape?

J3 I initialed it, yes, I do.

o] Ard is that a fair and accurate fepresentation cf

the conversations that you had with the Exxon Valdez from
the time you made contact with it, around 8:30 tc quarter
of 9:00, until you left that evening, about quarter to
12:007
A Yes, it is.
MR. MADSON: Your Honor, let me interpose an
objection here. May we approach the bench for a second?
JUDGE JOHNSTONE: A11 right.

(The fo11ow1hg was said at the bench.)
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M= . MADSCN:  Your Honor, this may be acceptatle &

part cf the (inaudible) words that were spoken. However,

if the State is trying to get him to show a difference in

speech patterns or something like that (inaudible) show

that this particular recording is a true and accurate cop;,

of the original recording.

JUDGE JOHNSTONE:

I'm not sure I understand,

either. You want to prevent the State from showing if

there's 2 slurring cf words cr --

R

M

MADESON: A slower manner or (inaudible)

bLecauce tlhe speed at which the tape is recorded is very

importart., That's why we have our expert down there

checkirg 1t out right now.

JUDGE JOHNSTONE:

. tre Jury on this one.

{Inaudible.) Okay, I'11 e->cucse

The following was said in-open Courti.)

JUDGE JOHNSTONE:

Well, we could have taken this

| up, but I didn’t know it was going to happen and neither

did Counsel, sO we’'re going to excuse you and take it up

outside-your presence. Don’t discuss the matter. Don’t

discuss anything concerning the case or speculate on what

we’re doing and please don't form or express any opinions.

Mr. Purden can give you keys.

(The jury leaves the courtroom.)

JUDGE JOHNSTONE:

Okay, in a side bench

n
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conference, Mr, Madson, raised the issue of whether or rot
-- okay, in a side bench conference, Mr. Madson raised the
issue cf whether or not this tape was going to be offered
to show the demeanor of Captain Hazelwood’'s speech, in
addition to the truth of the words or the words spoken by
Captain Hazelwood. Mr. Madson raised the issue that it’'s
important in how a tape is reproduced, there should be some
indication that it’s an accurate reproduction and, in the
abcence of that, he objehts to its authenticity. Dz you
voeh to be heard, Mr. Ccle?

ME. COLE: Well, I think that I can ask Mr. Taylocr
if it'e ar accurate reproduction as he remembers it cof his
veice and the persor that he was speaking tc.

JUDGE JOHNETONE: Wwell, there’s an objection anc
I'm gzirg to sustain it, unless there's a better foundatic~
for thic because 1 agree with Mr, Madson that if you offer
it fcr the demeanor, 1 think the authenticity of the
reprcduction is important and that’'s a foundational matter.

MR. COLE: Well, then I'm going to ask Mr. Taylor
that very question that I just spelled out.

JUDGE JOHNSTONE: Go ahead.

BY MR. COLE: (Resuming)

Q Mr. Taylor --
JUDGE JOHNSTONE: And I'11 allow voir dire, as

well.
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By MP, COLE: (Resuming)

G -- the tape that you heard here, is it an accuréate
reproduction of your voice and the voice that you heard
that evening?

A To the best of my recollection, yes.

JUDGE JUOHNSTONE: Mr. Taylor, did you reproduce
this tape?

THE WITNESS: No, I did not, sir.

JUDGE JOHNSTONE: When's the last time ycu heard
thie original”?

THE WITNESS: I believe it was just before the

NTEE h

m

arings.

JUDGE JOHNETONE: Is there any difference betwesn
whzt yvou heard on this tape and what you heard cn the
crigina’, as far aé the sound of the voices, the speed &zt
whiick vou heard the conversations?

THE WITNESS: Not that I can detect.
JUDGE JOHNSTONE: Okay, anything further,
MR. MADSON: Yes.
VOIR DIRE EXAMINATION
BY MR. MADSON:
Q Mr. Taylor, you didn’'t record this, as you said,
right?
A Did not.

0 Do you know what kind of equipment it was recorded
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£ Nc 1cea.
¢ Do you know when it was recorded?
A No
Q And this was done some -- actually, the origina’

recording is where at this time, do you know?

A No idea.

¢ But dco ycu know if it’s still in existence?

A I do nct.

C Dc you know from your past experience ac a Ccast

Guard w

m

tzh starder what happened to the tapes of vesgsel

ttraffic, how lormg did you keep them and things like that?

3 I 93t tape where there’s nothing on it thrat

m
'\

arybod, wishes tc hear again after 30 days, it is eraseZ.
C Ard you dor’t know right now if the original -¢
existence c¢r it’'s been erased, is that right?
3 Thet’'s correct,
C And yo. did nct have a chance to compare Captzn

Hazelwood speaking on that occasion, on that tape, with

other tapes of other times of traffic, in other words, hav

a chance to compare them at different times?

A No, I did not compare them.

Q And how many times would you say that you heard
Captain Hazelwood speaking to you over the radio?

& I couldrn’t tell you. I would -- 1 conly remember

ir

e
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thie time trat we're speabking of here.

MFE. MADECHN: 1 don’t have any other questionsg,
Your Honor.

JUDGE JOHNSTONE: Do you wish any further argumer.t
on the 1issue?

MR. MADSON: Well, I just said, Your Honor, we
have an expert retained in this field because we more or
less ar*izipeted this might come up. And it’'s our
uridzretanding by wa, of offer of proof that the expert
witrness could tectify that the egquipment that a copy is
mads frorm ie very impcortant, the speed is very important.
ts the Ccurt may bncw, evern on small recorders, a stight
variat cr in tape speed can change and alter things
congideratly irn the manner of speech, the speecd, ycu know,
Fov fact you're talking, how slow you're talkingc. And in
additior -- I’ve already made my argument on the tape, I
don't want tc go more than that on the foundational
aspects.

But there’s another problem with that and that’'s
under 404(A). That’s a little bit unusual, but what the
State is doing under 404(A) is trying to show evidence of =a
character trait or demeanor or something like that, that he
is slow, that he’s precise, and here’'s a time where, you
know, he was not, not in conformity with the usual

character trait.
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JUCDSE JOHNETONE: Tris 1s a relevant character

MR. MADSON: Yes.

JUDGE JOHNSTONE: =-- and it would be admissible
under our rules.

MR. MADSON: I'm sorry to -- go on.

JUDGE JOHNSTONE: As to 401, you're objection’s
overruled.

+

MF. MAZSON:  Your Honor, excuse me, but carn I 3u

"

mai € & comment on that? The way the rule reads, eviderce
cou’c be zlloweZ if it's a relevant trait of the a:zcussd's
charzcter whickh 1g coffered by the accused or rebutted by

the prosecutior., Tha*t means we have to do it firest.

' The,'re getting their cart ahead of the horse here.

JUCGE JOHNZSTONE: You've done enough DWIs tc know
that the, tale a video of somebody and they show trat vicec

of how that person’s demeanor is and this is just a very

. small example of that. That objection is frivolous anrd

it's overruled. As to --

MR. MADSON: I'm sorry, I didn't understand that
this is the case. They're going to play this tape to show
that he was drunk, is that the point? I guess that’'s the
point.

JUDGE JOHNSTONE: The demeanor, to show his

demeancr . That’'s exactly what I think it's being cffered
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fzr a"z your cbtiection i1s overruled. Now as far as the
reprcducticon, Mr, Ccle, how was this tape reproduced, what
kind of eguipment, who did the reproduction, where is the
witness to lay that foundation?

MR. COLE: I don't know who did the reproductiorn,
Your Honor., We were sent these tapes by a law firm out c¢f
Los Angeles.

MS. HENRY: This next paragraph explains how the
transcript (inaudible).

MR. COLE: Here, Your Honor, I'm going tc show you

(Counsel for State hands document to Counsel for
Defendant.)

ME. MADSON: Well, I dorn’t know what thiis rezlly
meanc, Your Honor. It doesn’t tell me anything about

whether this tape is recorded from-the originai, who did it

I or how or anything else. I don't know who the Yaw firm in

Los Angeles is, but it very well might be a plaintiff's
firm which would have some interest in altering the tape.
MR. COLE: Sir, this tape was done by the NTSB and
this was provided along with the transcript, which I have =z
copy of, Your Honor, indicating how the tape was made and
when it was made. Now the tape, itself, there were two or
three they seized that were taken down to Juneau was my

understanding where a machine down there recorded it on a
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cassell:z taps. The tape that we have we receivec from Mr,
Lintor, tc more better explain where we received it fronm,
but i1t was taken from a firm in Washington, D.C., who sent
us, my understanding was, a copy from the original tape.
JUDGE JOHNSTONE: Okay, this is Exhibit
Number 78. 1'm going to admit it for purposes of this
proceeding. It will not go to the jury at this time, but
it will be admitted for purposes of determining the
foundaticn for the tape.‘

(State’s Exhibit 78 wa ried

mn
3
o

for identification and was
received in evidence.)

JUDZE JOHNESTONE: This appears to be a document

| that's beer prepared by the NTSB and on the bottom of it

it doe: szy, "The reccordings for March 22 and 24, 19g9,
were transcribed by Jeanette Delorge, NTSB Bureau Accident
Investigation. The transcripts were reviewed by L.Z.
Cachurin and R.W. Woody of the Marine Accident Divisior.”
Is there any further argument on the question?

MR. MADSON: Your Honor, all that document says 1is
that someone transcribed it, as 1 understand it, and I have
a copy of that. And here we’'re getting into a different
area. Here are the words, okay, but that doesn’t show the
demeanor.

MP, COLE: 1I've got a copy of it for the Court,
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toco, of the transzriptiorn.

JUDGE JOHNSTONE: 1’11 mark it as 78A and 78A is
admitted for purposes of this proceeding, only, to
establish a foundation for the tape that’s not to be shown

to the jury, unless otherwise .

(State’s Exhibit 78A was
marked for identification ard
received in evidence.)

JUDGE JOHNSTONE: Any further argument, Mr. Ccle”

MF. COLE: No, Your Honor.

JUDGE JOHNSTONE: A1l right, I'm going to allow
the tape in, over objection. I don't think at this time
you’'ve raised a genuire guestion as to the authenticity cf
thic duplicate. It is a duplicate. You've beer given a
tape and you’'re going over that, your expert is going over
that. I think I’11 let you bring that up in your case in
chief at a later time if you find there’s some dispute
concerning it. It doesn’t seem like there is a dispute;
you don’t know if there is, at least at this time. 1It’'s
permitted under Evidence Rule 1001 and 1003. I'm going tc
let it in at this time.

Are we ready for the jury now or do we need to
take up any other matters concerning this tape before the
jury gets here? You're about to play the tape, are you?

MR. COLE: No, there are some other tapes and I
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have tc weit for the next person to come in.

JUDGE JOHNSTONE: Okay, let’'s get the jury in.
Are there places on these tapes where there are large
periods, long periods of time with no communication?

MR. COLE: No, we've --

JUDGE JOHNSTONE: You've eliminated a 1ot of the
gaps?

MR. COLE: 1It’'’s a voice activated tape is my
understanding.

JUDGE JOHNSTONE: 1Is that correct, it’s a voice

activated tape?

THE WITNESS: The one at Valdez that we listen to7

JUDGE JOHNSTONE: The one that’s in front of you,
the original of the cne in front cf you, is it & voice
activated tape recording machine?

THE WITNESS: 1 have no idea what this one is.
The one at Valdez runs --

JUDGE JOHNSTONE: At Valdez I'm talking about.

THE WITNESS: It runs all the time, 24 hours,

JUDGE JOHNSTONE: 1It’'s not just voice activated,
then?

THE WITNESS: 1It’s always running.

JUDGE JOHNSTONE: Where did you get that

information, Mr. Cole?

MR. COLE: I thought Mr. Linton told me that, Your
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Honor .
MS. HENRY: (Inaudible.)
(Whereupon, the jury enters the courtroom.)
JUDGE JOHNSTONE: You may proceed.
BY MR. COLE: (Resuming)
Q Mr. Taylor, you listened to that tape. Do you
recognize your voice on there?

A Yes, sir, 1 do.

[

And were you provided a transcript”?
L Yes, 1 was.

C £nd that transcript that you were provideZ, is

thzt & fair and accurate copv of the conversation that you
o} y

had or that tape?

Q And the places where that transcript says VTC, 1is

' that you, your voice that’'s on the --

2 Yes.

Q Did ycu recognize anyore else’'s voice on thzt
tape?

A I recognized the pilot’s voice when he got
underway.

MR.. COLE: Your Honor, I have nothing further.
CROSS EXAMINATION
BY MR. MADSON:

0 Mr. Taylor -- excuse me one second, I wasn’t quite
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i prepares for thie right now. Okay, first of &all, ycu

14E

incicated you now worlk for the Ship Escort System”
A Yes, I did.
Q What i1s that, sir? |
A We have two vessels that follow the loaded tank
vessels outbound from the terminal to Cape Hinchinbrook,
abeam Cape —; in a line from Cape Hinchinbrook to Seal
Rocks. And, also, if a partially laden tanker came in, ve
would be -- we would escort them in from Cape Hinchinbrcol

tc the terminal.

C Is that a private crganization or --

A Alyeska is running it right now.

C Alyesha runs it, but you’'re under contract cr
sometrnc tc someone working fer Alyeska, is that righ*”

A Yes, I am, that’'s right.

C £ private firm?

A Right.

o 0o you work with Mr., Marbk Delozier, by any chance”

A He works in the same system, but I do not work
with him.

Q Now, sir, 1'd appreciate if you’d just answer yes

or no, but let me ask you, did the events that occurred or
March the 23d, that night, the grounding of the Exxon
Valdez, have anything at all to do with your no longer
being employed as a civilian Coast Guard watch stander?

£ No.




19

20

21

22

23

24

25

(@)

14¢€

Ycu voluntarily left?

A Yec.

Q wWwhen did you do that, sir?

A Oh, let’s see, I believe it was in early April,
maybe -- no, it was longer than that, May, I believe it was
May of '89 I left.

Q One month after the events of March 23d or so?

£ Yes, around there.

C Let me ask you a little bit about that job, 1f ycu
will. Are you normally the only person on duty or is there
twe cof you at the same time? I mean the job I'm speal ing

| cf, cf course, is the VTC control center, watch stander.

A At the same job? There's usually Jjust one perszcn
there. There's two people in the room. One person is =
radicmzn and one person is a VTC watch stander.

C And do you alternate jobs-at all or did you”?

A Ne, sir.

«

In other words, you were a watch stander on radar

all the time. The other individual only does the radio.

> O » O >

that.

Right, that's correct.

And you did this for how long, sir?
Oh, well -- altogether?

Yes.

You mean my Coast Guard career and such and all
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A

A Arproximately four years, four and a half.
& How long were you at Valdez, then, doing this jobt~
A Approximately seven years, actually. I was in the

Coast Guard for five years, bouncing back and forth as a
vessel traffic controller. And then when I came back, I
was there for two and a half years, I believe, as a vessel
traffic controller.

Q Okay, let's back up and say when you were ir the
Coast Guard, vou did this same type of Jjob, only ycu were

actuzlly irn the Coast Guard, right?

£ That’'s correct.

Q Where did you do it?

A At Valder.

G Okay, you never worked as a traffic controller
| anywhere --

2 No, sir.

« -- other than Valdez. I guess the question is

you’re in the Coast Guard, you’re doing this. Then you get

out of the Coast Guard and, all of a sudden, you're doing
it again, but you’re not in the Coast Guard. Can you
explain that to us?

A They civilianized the position. I was working as
a gauger at the time for Kaylabret and 1 was getting tired

of inhaling toxic vapors and a chance for an indoor jcb.

T
4
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Q Okay. So at the time you began working there anc
all the time you were working as a watch stander in Valder,
you were a civilian, you didn’t wear a uniform, you didn't

salute anybody or anything like that.

A That's correct.

C Now when you began work as a -- would we want tc
ca?) 4+, 1 guess, & VT, watch stander, Vessel Control
Center, 1s that what that --

£, Vescel Traffic Center.

C Vecscel Traffic Center, excuse me. And trere’s

someth ng elece called a VIS, is there not?
£ Vesscel traffic system.

« Weculd you explain the difference, what these

o

initials mean”?

A well, the vessel traffic system is a system -- the
entire system is a vessel traffic system. The Vesse]
Traffic Center is where you work, it’s where you work at.
It’s a Coast Guard building. They have a place called the
Vessel Traffic Center. That's where the radars are, that's
where the radios are.

Q That’s the point that you spotted on the map for
us a little earlier, you pointed to it and said, "That’s

where I work."
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L Yec, €r.

« The VTS 1s the entire system --
£ Right.
Q -- that everyone operates under, right, as far ac

tanker tracking is concerned?

A Yes.

Q What vessels operate on the system and which ones
don't, if you can answer that? I mean how would anybody
know f they’'re coming in there?

L Well, any vessel over 300 gress tons propelled

-

- mavnev,, any vessel over 100 gross tons carrying

pzcsengers for hire, any vessel over eight meters in length
towing or pushing arny floating dredge or plant, by law, has

t2 ccortact the Vesse! Traffic, be a player in the vesge!

e What training did you have to have before ycu
became a watch stander? What requirements were necessary
for that job~?

A They went over the rules of the road with you.

You had to do a test on rules of the road. You have to
fi11 out chartYets,.you know, that you’'re knowledgeable of
the area, know how to use radio telephone procedures and
they just go over with you, have another person there
monitoring you for approximately 30 days and then they tell

you if you're qualified or not.
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C Did you know what type of racdar system was used b,
tte Coast Guard at the Valdez station when you begzn

working there?

A When I began work there as a c{v11ian?

e Yes.

A Did I know or do I now know?

§ Do you know now?

I3 Yec, sir, 1 believe it was a Raytheon system.

3 Cc you have any knowledge -- when did the radicn

syster come irntc effect, do you know?

H Paytrecr, —— when was it put in?

c Ves

3 I+t wze put in before I got there. 1 do nct kncw
exattl,s when

C €z you don't know what was used pricor to that
syster being in effect at all, what was there?

A I cdidrn't understand.

c wWhat was used pricr to the radion --

A Oh, it was an AIL system, a private system was put

in. And the way I understand it, they put in the Raytheon
system so that Coast Guard people could work on Coast Guarc
gear, takes -- puts out another contractor out of --

Q If I understand you correctly, on the prior
system, 1f something went wrong --

2 Private contractors.




20

2}

22

23

24

25

C -- 11 would be more expensive to repair.
£ That’s my understanding.
Q Let me ask you this, sir,

MR. COLE: Your Honor, I'm going to object. I
object to this 1ine of questioning as irrelevant.

MR. MADSON: Well, Your Honor, it’s extremely
relevant to éhow what change was made prior to the
grounding in the radar effectiveness and what areas it
covered and what it didn’t cover and who knew it.

JUDGE JOHNSTONE: It’s about time for us tc tate
up the next motion, it sounds like to me. We’'re getting
into trat area, aren’'t we, M-, Madson?

MF. MLDSON: Well, Your Honor, I coulc gc on anc
get him to -- well, no, I really don’t think I can.
Everything I'm gcing to talk about here is gcing to --

JUDGE JOHNSTONE: It sounds to me like you're
getting intc that area, the threshold of it at least.

(General laughter.)

JUDGE JOHNSTONE: Okay, we’ll call you back when
we get finished. Don’t discuss the case and don’'t
speculate on what we’re doing, please, and don’t form or
express any opinions.

(Whereupon, the jury leaves the courtroom.)

MR. CHALOS: Your Honor, may we approach the
bench?

JUDGE JOHNSTONE: Yes, that won't --
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MZ . MADSON: Wwell, we won’t have toc.

JUDGE JOHNSTONE: We don’t -- come on up, 17 ycu
need to. We don’t have the jury.

(The following was said at the bench.)

MR. CHALOS: Your Honor, I'm going to leave here
this afternoon around 4:00 o'clock to go back to New Yor:.
I expect to be back Monday, flying back Sunday night,
because of my wife’s condition that I had mentioned tc the
T would 1ike to as' for a continuance becauce we
Fave two mportant witnesses, Mr, Cousins and Mr. Kagan.
{Inauibtie) unless Mr. Cole (inaudible) so we can schedule.

JUDGE JOHNSTONE: Can you assure me you will be

bact on Monday?

N

M=, CH&LCS: tbsolutely. I1'11 be bact Sundzy

JUDGE JOHMNETONE: What's your position on thris
?

MF. CHALCS: I don’t have anry problem with thz=t.

JUDGE JOHNSTONE: Okay. Let’s step bach. Wwe’'ll
make it-part of the record.

(The following was said in open Court.)

JUDGE JOHNSTONE: Did you get all that picked up,
do you know?

MR. : (Inaudible.)

JUDGE JOHNSTONE: Okay, I'm go2ing to excuse you.
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You car osten cuteide while we take up this next matte:.

(Mr. Taylor leaves the courtroom.)

JUDGE JOHNSTONE: A1l right, there’s an
application to continue the trial after today, made by Mr.
Chalos, and 1 don’t think that there’s any reason to keegp
this information at a side bench. 1It’s a legitimate
request for legitimate reasons and there’s no opposition.
M-, Chalcs, your wife is having a baby, is that correct,

anc you want to be relieved of the trial obligaticon

L tomorvow €0 you can go back to New York and be with he:r for

thic,

MF. CHALQOS: That’s right, Your Honor.
JUDZE JOHNETONE: And Mr. Ccle has nc objectior.
Tris 1¢ somethiing that’s been brought to the Court’s

attentior, I was thinking before that you had enough

i attorne, power that you could proceed in your absence, tut

1t looks Vlike you're dividing up these witnesses about
equally and given the complexity and the number cf
witnesses, 1 appreciate Mr. Cole’s nonobjection. 1I’m going
to go ahead and 1’11 recess the trial after today and 1’11
let you go. We’'ll resume Monday, based on your assurancesc,
éide bench, that you’ll be available Monday morning, is
that correct”?

MR. CHALOS: 'That’s right, Your Honor, and I than!

you very much. I'm sure my wife thanks you as well.
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JUDGE JOHNSTONE: Sure. Well, we will continus
the case after today until Monday, so tomorrow will not be
a trial day and 1’11 advise the jury accordingly.

So let’'s take up the next matter and that is it
seemed to me that you’'re getting into fault of the
personnel in the VTC. VYou're getting into, at least, nc?
ther, but also the fault of the radar, the unavailabilit,
cf occd radar, of failure tc recognize a situation that ma)
hzve been developing. And are we now getting intc that
arez we tee? to address”?

MF. MADSON: Sure, we are. Your Honor, I'd just
reguecst that before I make more or less an offer of proct

thzt the Ccurt have a~ opportunity tc read our writter

(0}

response., 1 do apclogize for the delay. We cdictatec cver
the lunch hour and I did think it 'was going to be here. It
chculd bz here any time, that’'s all I can say. But it’s --
ycu hkrow, the State responded in writing. The Court
usuaily likes it that way and I can certainly argue 1it.
But haJing gone to all the trouble to write it, I think it
would be nice if the Court would read it.

JUDGE JOHNSTONE: 1 agree. 1 agree and I thought
it was going to be ready, too. Let’s hear Mr. Cole’s

argument, first of all, and add anything you want to your

brief. It’s entit]ed'Motion for Protective Order Number 4
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and as 1 understend 1t, you're arguing they cannot show
fault of any of the operators of the VTIC or the Coast Guard
or the government, they can’t offer that as evidence in
this case, based on Kusmire and other case law.

MR. COLE: Your Honor, the things that 1 would aZZ
is that it appears to me that the Court has, in the past,
and the case law in the past has made a distinction betwee-
civil cases and proximate cause issues and criminal casecs
and prcximate cause issues.

Now in civil cases, I understand that in a
negligence azticn, one of the impeortant things in the pacst
used to be contributory negligence and now it's generally =z
comrparative negligence and the theory is behind,
oftentimes, defenses are, "Lool, my guy wasn't totaily -ir
the wrong. There were other people.” From the nature of
Mr. Madson’s opening, that's exactly what he said, there
were a lot of people that made mistakes, Mr. Kagan, Mr.
Cousing, the Coast Guard, the watch standers. And our
understanding of the law is that that is not the defenses in
a criminal matter.

You can argue that there are superseding causation
in criminal law, but to just say someone else is negligent
is not sufficient. And common sense evaluation of it is as
follows. A person is driving and they’'re intoxicated and

they’re driving down the road up here, in Alaska, and it's
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€rows . It gnowed out the day before. And he’s drunk anc
he drives across the lane and hits somebody and hurts ther
very bad. He can’t come in and argue that the roads were
bad and that the state was negligent in maintaining the
roads and that the state is at fault and that he isn’t the
only one that’'s at fault in a defense of an assault case
where he’s charged with recklessly causing the injury to
someore else.

And that’s the same thing that we have here. Ve
Have actiore by Captain Hazelwood gcing out to Bligh Ree<.
Arnd wrat ke ds trying tc say through his attorneys’
arguments is that the government was negligent by not
ha ing a proper radar system out there, by not watching
Fim.  Ang. number one =--

JUDSE JOHNETONE: Anc by not notifying him.

MR, COLE: By not notifying him, by not keeping
him on the radar. Even though it’s Captain Hazelwocod who
put his ship in the position of peril, we're supposed to,
the government is supposed to step in and say, "Hey, wait
minute, come back here,” and that’s not their job. Not
only is it not their job. The testimony of Gordon Taylor,
and he’s already testified, is that he lost the ship with
their radar. And you've heard that already in testimony
that was given in the_omnibus hearings.

The failure of the Coast Guard to aci was never &

[+
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sup cause and that was ruled in i your case when

)

you prevented the Defendant from bringing in evidence thizt
the paramedics failed to act to save the person that the
Defendant had injured and who ultimately died.

JUDGE JOHNSTONE: Do you find any distinction
between the Kusmire case, which was a first degree murde-
case where the Defendant I think engaged in some
interticnal conduct, and a case where the zulpable menta’

ctats is reckless? Do you find any difference betweer the

ME. COLE: Nc, I don't. I think that the case Ta.
that we cited -- there was one cite to cases about tha*. T

czn’t remember where that was. But I feel that the sam

M

thirgz would happern in & manslaughter. That’s why -- o~

W

Q.

assault case, where a person was driving down the rozd

v

n

cemplained that the state had not maintained the roacd v
enough or that the manufacturer of his car should have put
in a differert set of brakes. Now if that person could
say, "Look, my brakes failed completely,” that would be one
thing. You know, that’'s what's known as a superseding,

unforeseeable, superseding, intervening cause, "My brakes

-4

failed. They went out. I went through an intersection.
hit somebody.”
That’'s not what we have here. We don’'t have the

steering mechanism of the Exxon Valdez going out; it was in
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prerfect croder. What we have the Defendant doing 1s saying,
“"Trece peonpe's failure to act should be considered in
determining whether I'm the proximate cause of this case.”
And we submit that the case law prevents them from so
arguing.

JUDGE JOHNSTONE: What just if the Defendant we'=
to present evidence in the form of experts, other captain:,
whe come to the conclusion that -- we know that this vesse’
trars !t system is not a mandatory thingc. It provides

informatic-., It’s nct positive control, like a pos it ve

n

ccntrcY o 27+ gpacte ~-- but, "We have beccome to rely ¢ 1,
we've core To re’y on this, and we expect that they're
¢zing tc do trheir iob and we would expect they would tell
us abzut thecse things.” Would that not go to ths overz’™"
care c¢r standard of conduct for a captair n

Cartair Fazslwocd's shoes tc determine whether or nct hs

i was reckless or not?

MR. COLE: I think that if you could find pecr.le
that do that, that might be right. But we’ve got a pilot
that’s é1ready testified, "Do you depend on the VTS
system,” and he said absolutely not. But I don’t believe
that whether or not they believe that they’re being tracked
-- if he says that, if the issue was Captain Hazelwood
actually believed it, I believe that the best way for that

evidence tc come in, the most relevant way, is fcr Captair
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HaZelwcoZ tc be up there and say on the stand, "I wezs

M

i depencding on this system to protect my vessel.” But othe-

than that, I don’t believe that it does go to his state of
mind. That’s their big argument, state of mind.

JUDGE JUOHNSTONE: So do I hear you say if there
was foundational testimony later on, such as I just

indicated and you indicated, that there is fault of the

gnovernment employees, that would be relevant tc show

whether or not Captain Hazelwood was reckless?
MF. COLE: I think that Captain Hazelwcoccd would --

-
4

cuess I just -- can I talk to Ms. Henry for Juct

m

seccnd?

(Counsel for the State confer with each other.)

JUDGE JOHNETONE: Why don’t we take & break while
ycu discuss thie and why don’t you call your associates &nd
ses 1f that -- you can use the phone right here.

MR. MADSON: We'll do that, Your Honor.

JUDGE JOHNSTONE: We'll stand at recess.

THE CLERK: Please rise. This Court stands at
recess.

(Whereupon, at 2:12 p.m., a recess was taken.)

JUDGE JOHNSTONE: VYou can retrieve the original
here, Mr. Madson. Mr. Cole, you can have a copy, too. I
just need one, so you can have two and you can have one.

We're not filing this, Mr. Madson, since you told
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me it’s in & roug" crder and you don't want it filed, but

M

we can use it for purposes cf argument, unless you want
this filed.

MR. MADSON: Oh, no, we have the original being
done by hand, Your Honor. We live in such a technical
society now that we depend on these complex machines that
seem to let us down when we need them the most. But I car,
as we call it in the trade, kird of wing it.

Your Honor, what the State -- when I first read
this, I mean 1 w=s quite surprised because, while in the
cps~irg statement, we were talking, I talked in terms cf
blarme, fzult, things like this, the distinction was trying
to be made very clearly that that’'s totally different thzn
a crim nzY case. I thought I made the distinction
evtremely carefully.

So the issue here -- there’s only one scle issue,
It isn’t whether the Coast Guard caused this accident o-
not. The issue is, up to this point, is whether or nct
Captain Hazelwood’'s state of mind constituted recklessness
or not.” And to do that, it’'s imperative that all the
information that he had available to him, that he had a
right to rely on goes to the question of, first of all, did
he make a conscious decision to disregard a substantial

risk. If he had information that reduced the amount of

risk, in other words, 'in this situation -- and we expect
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av2 we fUll, e>pzct the evidence will show that al7
carteine are required to have one of thece VTS syeten boo s
on their deck, I mean on the bridge, it's a reguirement.
And in there, it says, "Radar surveillance system covers
Valdez Island, Valdez Narrows and Port Valdez from Coast
Guard operated radar sites at Potato Point and Valde:z

Spit. A continuous radar watch of these areas will be
maintained by the VTC. The course speed and position of

each vescsel required to participate in the VTS will be

determined and its track line recordecd. This data will be

' made available tc the master and pilot for use in

revigzting the vessel.”

In addition, there is numerous references 1n there
on what the Coact Guard is doing, the requirement, for
instance -- and perhaps this is what the Court is somewh:t
in a vacuurm on because it doesn’t have this in evidence,
yet, but the manuel, itself, will say that because of the
ricl of maritime disasters that the VTS control center must
take every possible precaution to avoid irreversible
damage. They talk about watch conduct standards. They
talk about -- well, don’t allow themselves to be
distracted. 1In other words, they’re supposed to be
watching the radar and at times when they don’'t have to be,
when there’'s 1ittle or no traffic, they can do some other

administrative duties, things ltike this. But, by and
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tre. are suppcsed to be monitoring and the captains

larg:

m

bncw that.

And I think the Court hit on the exact point on
this case and the distinction between this one and the one
cited by the State and that would be the degree of
culpability, comparing intentional acts to recklessness.
There’s a vast difference and that was the exact point
here. And the point alsoc is that we do expect -- we more
tra- expe-t, we are sure that we can and will bring ir

maritime captains that captained tankers in this area thzat

woulc cg;, "Yes, I certainly thought we were being ccverec
by rad=z~ btecause . . .," here’s the real clincher,
they changed the system.” The Coast Guard changed the

radar surveillance coverage from about 1974 and finishing I
thint i 187 -- 19&7, rather -- '70 ;— wait a minute, let
me gei trics right. I think ’84 tc 87 is when the
changecver period was occurring. The previous coverage --
anc I think this witness and Mr. Blandford will testify to
that -- coverage would extend all the way down to Naked
Isiand. That’s what the captains thought they had.

Without anybody knowing that, the coverage was cut
back so covering even to Bligh Reef was intermittent.
Sometimes they had it and sometimes they didn’t. But the
point is they didn’t tell anybody.

So if the captain still thought that he could
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safely make the turns and navigate and if somehow something
was going wrong and they were going off course, the Coas<
Guard had them on radar, was monitoring his progress,
charting his progress and would say, "Wait a minute here,
you’'re off course. Something’s wrong."

And I think a 1ittle of that testimony came out
today when ydu heard Mr. Taylor say that, yes, on the VTS
syétem, if you gct off sc much, we would radic and say,
"You're & little bit off course in your traffic lane,” anrd

they would usually respond. Now that, of course, 1s on’,;

dorne now ir the Narrows, nowhere else.

But getting back to the main point again s that
we fully ewpect this witness and the other witness and
everyone tc show that they relied upon this system. That's
what it was there for. Now we're not blaming the Coast
Guard. We simply saying that we would -- should bte allowed
to be able to use this as far as what his state of mind is
concerned, did he believe that he had a right to rely on
this, was it reasonable and did this lower the degree of
risk that was involved in any decision that was made. I
think the answer is it may or may not. But I think it’s
something the jury should be able to hear in order to
evaluate, correctly evaluate the Defendant’'s state of
mind. Thank you.

JUDGE JOHNSTONE: Mr. Cole? And, Mr. Madson, I'm
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gring t7 -- we’'re gning te record this as part of the

reccerd. It’s not a final draft and I'm going tc waive some
of the reguirements of Rule 11, but this is your offer as =

work product, the Opposition to the Motion for Protective
Order Number 4. 1I'm going to take it as part of the

record, even though it’s rough. 1 think we need to have
this. Log it in. And some of the technical requirements

are being signed and some of your handwritten things 1’11

ME ., COLE: Judge, our positicn is that there ic =
g¢istinzticr that needs tc be made between proof as toc state
of nind and proof as to causation. Our protective order s
cirected toward causation and I think that’s what the
Kusmire decision says. Just as the decision that you gave
me, the paramedics -- in the Kusmire case, the paramedics’
negligence does not go to whether Mr. Kusmire intentionaily
shct that person or recklessly did.

Ac to the Defendant's attempt to get in thig
evidence through state of mind, first of all, what happened
in betwéen 1984 and 1987 is two years before this
incident. And how the radar was two years before is not
relevant in this particular matter. Second, the best
person to talk about what his state of mind was and whether
or not he was relying on it is Captain Hazelwood, himself,

not other people. They cannot come up here anc go through
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it,  Sure, the. car brirg in other tanker captains to tall
zbout, "well, I thought that this is the way it was.” But
it shouldn’t be through these witnesses. And if other
tanker captains want to come in here and say that they
thought they were being covered by radar and they would
leave the bridge, then we’ll take that testimony when it
shows up. But that -- we're getting ahead of the ball gar:
righ* there by gcing intc it at this point.

Our positicr ic state of mind does not apply
becauce they can’t, number one, Tink up what these
witrescses would say with Captain Hazelwood's knowledze.
tnd, number two, thece aren’t the proper people to Le

Eringnmg up state of mind of a tanker captain. And, three,

+

N

“t’e Just nct relevant because what happened irn the pa

wher 34 was two years earlier is not relevant to show a

m

situation ir 192¢,

JUDGE JOMNSTONE: Anything further?

MR. MADSON: Well, Your Honor, maybe I'm totally
confused, but, this morning, we had the motion on changes
in the VTS system after the grounding, which the Court
ruled on. I got the clear implication that the State was
not requesting a protective order with regard to anything
that happened before that and changes that were made. 1If

they did, they certainly didn't imply that, nor did they

even move for thazt. 1 thought we made it very clear we
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But, certainly, I think a standard or a known in
an industry is perfectly acceptable in evidence. 1 mear
when there’s a requirement -- it’s like the rule or
regulation; we’'re all supposed to know that. And I thini
the implication can be made that there are rules and

regulations, such as the VTS system, and no one is immune

from that. It’s on the bridge; it’'s required to be there.

( It z clear inference that people are supposed tc know
| that. &nd, secondly, from the evidence the Court will hea-
and alreal, has heard, Captain Hazelwood was respondirsc *c

the VTS system. He was calling in. He was dcing the:se

things., It shows he knew what the VTS system was a’l’

-+

abcu
; JUDGE JOHHNESTONE: Olay, when this was firs

precserted tc me and reading the Defendant’s -- the strec:

18

-- the thrust cf it was tc show causation, I was unde~ the
impression that the evidence of negligence of the
government emplioyees, if any, including their failure to
warn, to properly observe or the government’s failure to
provide a more adequate system, if that was part of the
argument, went to the causation of the grounding, and not
to the state of mind of Captain Hazelwood. 1In my opinior,
that would be an improper purpose under Kusmire. It would

be showing a negative, that is a failure to act or e
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falure to do sorethiirg which would possibly constitute

[

edin

m

super cause. Bu* under Vtusmire and other appropri

m
11§}

authority, that would not be admissible to show Captain
Hazelwood was not at fault. It’s since come to my
attention that it might have some bearing on culpability,
but not at this stage of the proceedings. You're going tc<
have tc lay a foundation for this type of information. Arc
I thint “t comes as a two-edged sword. I don't know whzt
the e.idence is going to be. 1 don’t know what cther
evperts in the field are going to say, other ceptairs ir
cormand ~F eimilar vessels are going to say.

Wzt I've heard so far from Captain Murph, 3 th:z
e woul2 rot rely orn the Coast Guard or the government a-d
thz- edge is it may be negligence or evidence =f necligeris
to sz rely or that expectation, I don’t know what the --
if Captain Hazelwood is going to take the stand and
indicate he relied on it, whether other experts are gcing
to say it’'c someitiing you would rely on, it would give ycCu
-- it would give you and opportunity to go below, for
example, because you could depend on this second set of
eyes. It would maybe allow you to put it on auto pilot,
where you would normally not if you didn't have somebody
that was giving you traffic and radar advisories. It might
give you an opportunity to give the helm over to somebody

who might not otherwise be qualified because you had a
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b

f

Chup cet of eyes. 1 don't know what the erpertcs are
gcing to sz .

But at this stage of the proceedings, the only
thing I can see it being offered for is causation. 1 can
only see it being offered to show that the government mayte
was alsc at fault, too, which is an improper purpose.

So any evidence of negligence on the part of the
covernment at this time through its agents, employeecs cr
other fzult of the goverrment in nct maintaining or
providing a different kind of radar system, in my opinicr,
wou1d be for oan improper purpose. It’s not probative &+
thic *ims cn Caprtain Hazelwood's fault. It would

potentiall, confuse the jury ancd be a needless consumpt-cn

¥ tinez, C¢ I'm gzinz to rule in favor of the motion for &

[{9)]

crotentive order, without prejudice at a later time, should
tts dcsue become appropriate to relook at 1it.

MR. MADSON: Your Honor, I would think with rega-d
to the Court’s ruling that certainly Jjury instructionsg,
proper instructions could cover what they can consider the
evidence for. But I guess the Court is not precluding us
from maybe having to recall these witnesses and bring them
back here again.

JUDGE JOHNSTONE: 1I'm not telling you how to do
your case. I'm saying, at this time, I'm not allowing the

evidence to come in.
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MR, MADSCN: 1 assume --

JUDGE JOHNSTONE: 1It’'s solely for the improger
purpose, in my opinion, at this time. And it depends on
the foundational material you can lay for this in the
future. Your offer, so far, 1 accept it as a good faith
offer. However, it’s a little bit ahead of the schedule
and it's not going to come at this stage of the proceedin:
and it might not at all, for all I know, I don’t know.

MR. MADSON: If khe Court hears evidence from
cther captains that say they rely on this, this system is

commonly done, certainly I think that that stage wcould be

n

gr aprrcpriate time to renew this, I would imagine. I
that fair to ask at that time?

JUCGE JOHNSTONE: 1I’m not going to give you

o

raling orn that. That’'s not before the court at this time.

MR. MADSOH: Well, I guess it helps in knowing how
we're going to plan this, but we’ll --

JUDGE JOHNSTONE: Wwell, I know you’'’d like to know
all the answers in advance and it would be heipful for
everybody, but I don’t know the answers and I can’t give
you advisory rulings at this time. So are we ready now
with the witness? Let’s get the jury back in.

MR, MADSON: Well, wait just a minute. He's still
under cross examinatipn, right?

MR, ©  Yes.
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Judge, the othe- issue we have is for
tre next witness, Mr. Blandford, and his alcohcel and the
opiates.

JUDGE JOHNSTONE: Well, are we finished with Mr.
Taylor?

MR. MADSON: Well, I'm just trying to decide if
there’s any purpose in recalling him, Your Honor, because,
cbvicusly, I wanted to ask him about the VTS system and
what they're supposed tc do. If I can't ask him what
the, 're supposed to do, well, there’s no pcint in ashing

anmy Qusstione.,

(M

JUDGE JOHNESTONE: I didn't suggest that ycu ca~’'t
ast Fim what they’'re supposed to. 1 said evidence of
fault, evidence of negligence, that they didn’'t do their
joekb 2% this point is offered to show that that was a cause
of the grounding is not admissible-on the grounds that it’s
an unnecessary consumption of time, it confuses the iscues
thet are presented to the jury, it’s not probative or any
of the elements of this case. Now it’'’s up to you if you
want to cross examine him or not.

MR. MADSON: 1I’'ve tried it as far as I can go,
Your Honor. . That’'s all I can do. He's here.

(Whereupon, the jury returns to the courtroom.)

JUDGE JOHNSTQNE: Thank you for your patience.

BY MR. MADSON: (Resuming)
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c Mr. Taylor, I'm trying to figure out where we left
off, but, by and large, you indicated that as a VTS watch
stander, your duties were to monitor tanker traffic or
certain traffic in Prince William Sound, correct?

A That’s correct.

Q Now you had a manual to go by, did you not,
something called the Prince William Sound Vessel Traffic
Service Manual?

L Yes.

C You kind of hesitated when you said that. Is

there scmething about the manual that's unusual or --

A Just the way you said it.

C Oh, what did I say that was wrong, sir?

A wWell, you said Vessel Traffic Service Manual.

c Operating Manual?

£ Okay, the Vessel Traffic System, that's it, that's
the one.

« Okay, it’s something you were required tc be

familiar with, were you not?

A Yes, I was required to be familiar with it.

0 And in that, is it not true, sir, that the purpose
or policy of the VTS system was to monitor the traffic in
there, in the Prince William Sound area, in order to
prevent collisions or other maritime accidents?

A Yes.
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z Did 1t have any other purpose?

A Tc inform everybody of what’s going on, to maie
things easier for the people in the system.

0 Is it fair to say there were certain things that
could be construed as requirements of tanker vessels under
the system, but, in other respects, it did not control ths
navigation of the vessel? 1In other words, the master had
the right to control the navigation of the vessel! in the
manrer he thought was best, most safe and prudent?

A Yecs.

cC €o in some respects, it’s a guideline, is that

(]

For instance, there’s nothing in the VTS Manuz’ --
and that's reguired, a copy is required to be or the bridge
cf the ship, is it not?

A Yes, it is.

C There's nothing in that manual that you’re aware
of that says when a captain can change course, when he
can’t change course.

A Right.

Q Nothing that says when he can go below, when he
can’t go below?

A That’s correct.

o Anything that says when he can put a mate 1in
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charge and when he car’'t?

A That's correct, the way I understand it.

Q And you also indicated that when the -- the only
question you ask with regard to pilotage is, you said, whe:
the vessel is off Cape Hinchinbrook, in ﬁhe inbound land.
The question is simply asked, “Do you have pilotage?”

A Right, "Do you have pilotage for Prince William
Scund,"” yes, that’s correct.

o And when outgoing, the same question is asked or
ie it sometimes not asked, it’s just assumed that because
the vessel wert in, it would go out the same way, right”

A It’s just assumed. It’'’s assumed that they would
tell us if anything was different.

o what would you dc if they didn’t tell you?

A well, you wouldn’'t know. After the fact, the
Coast Guard would probably take action against the
master --

o The Coast Guard -- they may or may nct dc
something --

A -- or the vessel, the vessel.

Q -- right?

A Right, if they know about it, they’'11 probably dc
something about it, I'm sure of that.

Q The manual doesn’'t say anything about where the

pilot -- I mean where the person with endorsement is
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suppcsed tz te at all times, does it?

A Not that 1 can remember, no.

Q Basically, you have someone on board that has
pilotage endorsement.

A Right.

& Now you indicated that in leaving the lanes -- now
when I say lanes, if you look at the chart up there, just
aga‘n to perhaps i1llustrate your testimony, the purple

colcr is the separation zone, is it?

£ Trat’'s correct.

o And cc vessels that are going north have to stz
to the right cof that zone --

A Right.

C -- which would be, T guess, the east, is thza:

ccrrect?”
£ Right, that's the inbound lanes.
o And vescels coming south would be the west or, cn

that chart, the left, right?

A Right.
Q How wide is this zone in between?
A Well, everything’'s a mile; you get a mile per

lane, a mile for the traffic separation zone, roughly a
mile, say a nautical mile, 2,000 yards, how about that?
Q Is it fair to say from your experience, sir, that

leaving the lanes when there was ice encountered was a
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routine or normal procedure for the vessels?

A I would say deviating from the outbound lane, I
would -- I wouldn’t say leaving the lanes was a --
deviating from one lane to another was -- 1 would say that:
was normal. I wouldn’'t say leaving the lanes was, no.

Q Well, what would you have done if the vessel said,
"I may have to leave the lanes here to go around ice”? You

wouldn’'t have done anything, right, just know about it,

right? :

A Just know about 1it.

G But you didn't say, "Well, wait, you can’t do
thet.’

A Ne.

o If it was a real dangerous situation in your mind,

in your experience, would you be required to notify your
next superior or --

A Yes, I would let them know.

Q The night the Exxon Valdez was in radio
communication with the station there, the control center,
you did not at any time make any requests or inform your
superior officer about any maneuvers the vessel was making
which were, in your opinion, dangefous or hazardous?

A No, I didn’t.

Q Were you on duty when the ARCO Juneau came in that

same night?
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A Yes. Well, I1'd say 1 believe I was on duty when
they went out. 1 believe they were coming out, they were
going out. That was four hours earlier, correct.

Q Okay, when did they leave with respect to the
Exxon Valdez?

A Approximately four hours earlier, I believe.

Q And they issued an ice report, did they not?

A Yes, they did.

G That's part of your job, too, wasn’t it --
I3 FRigrt.
o -- tc get reports and then funnel these bach out

l to cther people”?

A Right.

C And if I recall correctiy, you said that the
repcrt came through, they reported ice. Do you know where
-- you said it was off Point Fremantle, I think, extending
down toward Bligh Reef.

A B1igh Reef buoy, right, Bligh Reef.

Q Did they expand on that at all1? I mean was it a
large sheet of ice? Was it just more ice than normal or
would did you take it to mean?

A Large concentration I believe is what they used, a
large concentration of ice extending from Point Fremantie
over to Bligh Reef buoy into the southbound lanes and

partially into the northbounds I believe is what they said,
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so the;, had toc deviate out of their lane intc the -- from
the southbound into the northbound lane over by Bligh Reef
and scurry around it.

Q Do you recall exactly where it went, sir?

A Where the --

Q Did you plot it all, did you plot the vessel’s

movements?
A No, the last 1 saw was when they told me they were
going to deviate around there. 1 saw them for a bBit on the

radar make their turn and then that was the last I saw of
them until they were -- 1 didn’'t see them until they were

bact in the lanes and then it was aill radio contact after

that.
« Can you show where the vessel made its turn?
3 Not exactly, I sure couldn’t.
C Would you be able to look at a chart and woulc

that refresh your recollection, a chart that --

A Probably not, no.

Q It would not.

A No.

Q But your recollection is it did deviate totally

out of the lanes to go around the ice?
A No, not totally out of the lanes. It deviated
from the southbound lane into the northbound lane I believe

is what they told me.
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What they told you.
A Yec.

JUDGE JOHNSTONE: Would Counsel approach the benct
just for a minute, please?

(The following was said at the bench.)

JUDGE JOHNSTONE: The more I think about this, th=
more I think I'm going to let him get into this at this
time on what Mr. Taylor did or did not do, what he saw o
did rnct see. (Inaudible). You’'re already irto it, to sowe

e-tent. This is the area you want to get irtc, ‘¢ that

right”

MF., MEDSON: (Inaudibie.)

JUDGE JOHNSTONE: Yes, I'm willing to cc it this
time, Mr, Cole. I'm willing to let him asl the questicns

atcct what Mr. Tayler saw and didn’'t see and what his
responsibilities were at this time. And I will resclve the
proximate cause with instructions. It will not be offerec
fcr purposes of showing causation. It’'s going to be
offered to show who (inaudible). I see a difference
between this and Kusmire. 1In Kusmire, the idea was
(inaudible), but there was intervening cause. Here,
there’s a denial of any recklessness. 1It’'s not a
confession in an avoidance situation. It’'s a situation
where the Defendant is saying, "I didn't do anything

wrong. The government did something wrong,"” and that’'s &
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1ittle different. S¢ we're going tc get intc at this time
and we car argue a little more articulately at & later time
on the issue of alcohol and stuff 1ike that; we’'ll get intc
that then, but there’s no evidence of alcohol and drugs
until we take it up.

(The following was said in open Court.)

MR. MADSON: Excuse me, Mr. Taylor, one second. I
wonder if you could mark this.

(Defendant’s Exhibit F was
marked for identification.)

MFE. MADSON: Your Honcr, Mr. Cole and myself have
entered into a stipulation whereby the authenticity of this
chart of the ARCC Juneau would be admitted.

MR. COLE: Mr. Madsor, I1'd like to take this up &a*
the bench.

MR. MADSON: Sure.

(The following was said at the bench.)

MR. COLE: (Inaudible.)

JUDGE JOHNSTONE: Calm down, both of you. Calm
down, both of you. This is not the time to point fingers.

MR. COLE: 1I'm sorry.

JUDGE JOHNSTONE: (Inaudible) I told you, “Do no=*
offer stipulations in front of the jury at any time,” to
avoid this very type of thing. Now is there going to be a

stipulation on the authenticity at this time~
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MF . : (Inaudible.)

JUDGE JOHNSTONE: Okay, then there’s no.
stipulation.

MR. MADSON: I'm going to ask him if he recognizes
this.

JUDGE JOHNSTONE: That’s not the issue. The issue
is the stipulation. There’s no stipulation.

MR. MADSON: (Inaudible.)

JUDGE JOHNSTONE: A1l he’s saying is that he’s not
willing to stipulate at this time. You still might be atle
to g1ve it to him to authenticate, I don’t know.

MP . : (Inaudible.)

(Trie following was said in open Court.)

JUDGE JOHNESTONE: Ladies and gentiemen, disregard
Mr . Madsor’s last statement that there’'s a stipulation
concerning the authenticity of this chart. There is no
such stipulation.

BY MR. MADSON: (Resuming)

Q Let me hand you what’s been marked as Defendant’s
Exhibit Number F if I can do it the right way here --

A There you go.

Q -- and ask you if this would refresh your
recollection as to whether or not that was the course you
remember the ARCO Juneau being on the evening of March

23d. You're shaling your head.
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A Nc.

« You don’t recognize this as --

A I do not recognize that.

Q Okay. Had Captain Hazelwood radioed back and

said, "We are definitely leaving the lanes. We're going <
deviate around the ice, changing course to 180," you sti"
wouldn't have done anything, right?

A Probably not, no, I don't think I would have.

Q It wasn’'t that unusual an occurrence that would
raicse, elevate the level of concern that you, you know,
would contact somebody or radio back or anything lite thzat”

A I would have Rogered what he said and, ycu know,
probably written it down,

c Do you feel, sir, that captains of tanker vessels
have a right to rely on the information you're giving them”?

MR. COLE: ObJjection, lack of foundation.

JUDGE JOHNSTONE: Objection overruled. You can

answer .,
THE WITNESS: What'’s the question again, please”
BY MR. MADSON: (Resuming)
Q Do you think captains of tanker vessels, such as
the Exxon Valdez, have a right -- is it reasonable to

expect that the captains of those vessels could rely on the
information the Coast Guard VTC Center is giving them

regarding ice or anything else?
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& The, can only rely ori what we give them. You
Fnow, 1t changes from time tc time. But we only give them
what we get.

G How often do you ever call a vessel and say,
"You're off radar now. I can’t see you any more"?

A We don’t, really. 1I’ve never done it, unless

they’'ve asked, "Do you see me on radar,"” and then we could

come back with an answer Tike, "You're off radar right

row. No, I cdon’t see you."

C Then let’s get back to this point, sir. When you
were worling there in 198€, was this in the part cf the

changeover from one radar system to another?

A Was what?

C The Center, were they undergoing a change in the
radar?

A When I came back to work in '86, I believe the

change was already completed.

Q Did you work at all with the previous system; were
you familiar with it?

A 1 worked with it when I was in the Coast Guard as
a petty officer back in '83, '84. I worked with it for
awhile, yes.

Q And where was that?

A That was in Valdez.

Q Just making sure.
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C Okay, let me ask you this. With regard to the
older system, the one you said that was privately
maintained --

A Yes.

Q -- what type of range or what type of coverage dic

this have with regard to Prince William Sound?

A Basically, the same as the Raytheon.

G It did not have coverage down to Naked Island?

A No,

¢ It did not?

L You can see Naked Island on a good day. You could

see z blip down there. A person couldn’t walk up and look
at a chart and lock at that and say, “"Gee, that's the
outline of Naked Island.” No, you can see a target down
there on a good day if the radar was working perfectly.

Q Now you say the coverage at the -- in the earlier,
clder type radar only extended perhaps as far as Bligh
Reef?

A No, it probably extended a 1ittle farther, but
that’s the general area where pickup -- you have Bligh
Reef, maybe a little bit south of that, not much farther,
for 1ike picking up a contact and being able to know what
it is.

0 Under the Vessel Traffic Center Manual, operating
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mznual, do you recall, sir, whether or not in that manual
it indicates that there’'s radar coverage in let’s say
Valdez Arm?

A Say it again, please.

Q Does the manual, itself, indicate that there’s
coverage in Valdez Arm?

A I don’t recall.

MR. MADSON: Your Honor, I wonder if I could mar:
the titles for exhibits at this time. 1 apolcgize for ths
delay, Your Honor. I wasn’'t anticipating

{Defendant’s Exhibits G,
H and I were marked for
identification.)

(The following was said at the bench.)

JUDGE JOHNSTONE: Mr. Madson, I think we're going

! to neecd to establish a better record on this before we oo

any further. And, Mr. Cole, you're going to stop shaking
your head. The next time, I'm going to (inaudible.) I'm
going to let the jury go. We’'re not going to be able to
finish the witness. We’'re getting into an area now that
needs to be fleshed out a little more before you get too
deep into this and Qe’11 just have Mr. Taylor and Mr.
Blandford come back on Monday.

(Tape changed to C-3608.)

(The following was said in open Court.)
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JUDGE JOHNSTONE: Ladies and gentlemen, we’'re
gcing tc get into an area now that’s going to require a
1ittle more attention given outside your presence and 1
don’t think we’'re going to be able to finish it in enoug"
time to give any more meaningful time to the jury trial.
So I'm going to excuse you for the rest of the day. I’'ve
got news. I think it’s going to be good news for you. It
depends on how you take it. But we're not going to have &
trial tomorrow because of a medical reason of one of the
people involved here and don’t be concerned about what thiat
is. It's rot evident and it should not be taken one way or
the other by you. 1It’e just a decision we’ve made here tc
accommodate some peocple involved because of medical
reasone.

Sc we will resume on Monday morning at 8:30.
Tomorrow is not a trial day, so you have three days in a
row off. That may give you some time to take care of some
of the affairs that you’ve been neglecting, I'm sure.
Don’t discuss this case with any person and that’'s real
important. You’ve got three déys and people might start
coming up to you and talking to you, so avoid that and
don’t form or express any opinions. And be particularly
mindful of my instructions to avoid media coverage; have it
screened for you.

So we’ll see 'you back at 8:30 a.m. on Monday with
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m, tharnrs for your patience and please be safe over the
weel end.

(fhe jury leaves the courtroom.)

JUDGE JOHNSTONE: Would you close the door for
me? Thank you. You can step outside, thanks very much.
We'll see you back Monday morning, 8:30 a.m. You’re under
subpoena, are you not?

THE WITNESS: VYes, sir.

JUDGE JOHNETONE: Okay, you're sti]llunder
subroena.

{(Tre witness leaves the courtroom.)

JUDGE JOHNSTONE: Okay, we're going to have to
flest out this issue a little more before we have this
witness complete hic testimony. I think what I’11 do is
expect that tomorrow morning, Counsel can argue some of
this. Wwe'll use that time productively, even though Mr.
Chalos will not be here. 1It’s being handled by Mr.
Madson. Is there any problem with Mr. Madson handling it
in your absence?

MR. CHALOS: No, Your Honor.

JUDGE JOHNSTONE: Okay, we’'ll be able to argue
this. As 1 give it more thought, before we finish with
this witness and have to make the witness come back and
maybe require further foundational testimony, I'm starting

tc see a difference between this and the analysis on
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Husmire ard I don't want to get too deep into it and commit
an errcor if I can correct it now.

What I'm hearing the Defendant’s theory is is
that, "We were not reckless and, therefore, we don’t have
to get to causation.” And Kusmire deals with a case where
somebody got shot in the neck. It was clear that the
person had -- the Defendant shot the victim in the neck.
And his argument was that, "We didn’t.” It wasn’'t that,
"We didn’t shooct the peréon."“ His argument was, "We
weren't the cause cof the death.” Now there’s a difference.

Ir this case, the Defendant seems tc be sayirg,
"We weren’'t rectless. We didn’t create the problem. Wwe
werer’t reckless. It was the government that was recklecs
and created the problem,” maybe analogous to a Perry Macson
tyvpe story where the Defendant didn’t do it, somebody else
did it. And it goes to one of the elements, that is the
recklessness.

And the more I think about it, it seems to me the
more this Defendant should be able to show that they dicdrn't
do this; it was the government that had done it, since
their position is they were not reckless in the first
place.

I'm not making a ruling at this time, but I'm
going to let you know I'm reconsidering it, sua sponte, and

giving Counsel an opportunity to brief this matter more
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thoroughly before 1 make a final decision. I dor’t want to
gc off half cocked on this and so we’l1l hear this tomorrow
morning. 1 expect Counsel to have some case authority for
me, not just Kusmire, but some other case authority, give
me a little better job of briefing than has been done so
far, so we can flesh it out tomorrow.

wWould fO:OO o’clock be an appropriate time? Would
ycu be able to get things done by then?

MR. MADSON: 1 think we could, Your Honor. 1
would think the law library must open at £:00 o'clock here
and we have some time yet available today, so --

JUDGE JOHNSTONE: Mr. Cole, can you get up to
steam by then? I beg your pardon.

MR. COLE: Yes. My only question is am I
addressing the issue of whether the Defendants are saying
they’'re not reckless at all, period, they have no culpable
conduct, or that they are partially culpable, but not
reckless?

JUDGE JOHNSTONE: We’'re not dealing with causation
here. This evidence is not being offered for causation.
It's being offered to show that the Defendant was not
reckless, as I understand the theory so far, that it was
the government that was reckless, the government recklessly
created this problem. It’s not a confession and avoidance

defense I'm hearing, "We were reckless, but we didn’t cause
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it.” I'm hearing them say they weren’t reckless, the
government was reckless and there was a grounding, but it
was not because of the recklessness of Captain Hazelwood;
it was because of the government’s failure to see and warn
and/or provide a radar that was available.

Now I'm not saying that that is an appropriate
theory or that it’s going to come in, but it seems to me
that we don’t necessarily have to wait for that type of
evidence to come in until the Defendant presents its case
because, then, it forces the Defendant possibly tc take the
stand when it would not otherwise have to and it might be
infringing on his right to remain silent and that’s what
I'm concerned about at this time. So we’ll flesh it up
tomorrow at 10:00 o’clock. We stand at recess.

THE CLERK: Please rise. This Court stands at
recess.

(Whereupon, at 3:28 p.m., proceedings adjourned.)
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(Tape No. C-3608)

THE COURT: 1 have a request from the state of
Alaska. I got the request by telephone. Mr. Samuel Adams
called me on Friday and asked me if I would allow the State
to videotape the remainder of the trial.

I told him that 1'd like to have him put in

writing his request and the reasons for it, and why the

| media coverage that we have now is not adequate. The gist

of his letter, which we will make part of the record n
just a moment, is that the State is involved in civil
liti1gation and that there is a general stay of discovery
which has been imposed for several months, and that this
would be for purpose of perpetuating the testimony of fact
witnesses which would be called to testify in the civil

case. Virtually all the fact witnesses who testify at this

| trial are going to be needed for the purpose of pursuing

the State’s civil claims.

Additionally, he says the Governor's office has
requested the trial be videotaped so it may be preserved
for the State’s archives. The cameras that are set up now
by the media are not adequate, because they take pictures
of many things, including witnesses, and when they choose
to discontinue or interrupt coverage, the Attorney

General’s office would be unable to recapture the hearing
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or testimony.

He indicated that he talked to Mr. Russo, the
Defendant’s attorney, who is opposed to the request, and I
Just got a letter this morning by hand delivery -- it has
Mr. Russo’s signature on it -- which sets forth his
opposition.

Mr. Adams is not here. Do Ms. Henry or Mr. Cole
wish to address this in any way?

MR. COLE: Judge, that was a request by the

' Civil, and they asked us to file it on their behalf.

THE COURT: All right.

MR. COLE: We didn’'t want to, but that’s what
they asked us to do, and we aren’t taking any position.

THE COURT: A1l right. I don’t need to hear
argument on this. It seems to me that the State is asking
for an advantage here that would not be given to the other
parties, and it might be contrary to the spirit of the
general stay of discovery which has been imposed by both

Judge Hall and Judge Hortell.

I am going to deny the request. It’s not a media

request. It’'s for the purpose of perpetuating testimony
and since it’s been opposed and there dbesn’t seem to be
any valid reason for it, I'm not going to allow it.

But we will make both of these documents part of

the official record in this case, Scott.
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THE CLERK: Yes, sir.
(State’s Exhibit 79 was
marked for identification.)

THE COURT: Are we ready with the jury now?

MR. COLE: Judge, I just want to put one thing cn

the record.
THE COURT: A1l right.

MR. COLE: When we were coming into the

| courthouse today, I took the elevator. There were two

jurors on the elevator. The gentleman that’s standing to

. my right, running the video camera, turned to me and said,

| "Are you going to take up any motions?” I looked at him

and said, "Don’t discuss that right now."”

After we got off the elevator, there were no
other conversations. I walked in and I told him, "Look,
there 1s a reason why we can’t talk to you guys. You put

me 1n a bad situation. I think I need to go on the

‘' record.”

I can identify the jurors. There was no other
conversation other than that.

THE COURT: That'’s fine. There doesn’t seem to
be any harm done, if that’s the case. Use a little better
discretion, if you can, 1in discussing the case on

elevators. Lots of times during the minutes preceding a

trial, we’ll have jurors commingle with other people in the
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elevator, and it’s sometimes difficult to see them. I know
1t wasn’t intentional,.

I hope you are ready now with Mr. Taylor?

MR. MADSON: Yes, Your Honor, we are.

THE COURT: 1Is Mr. Taylor availabie?

MR. COLE: Yes. 1I’11 step out.

THE COURT: A1l right. Before we do, move the
camera towards the door about two feet and back towards the
wall about a foot. It just was very distracting to the

Juror in the corner. So just someplace where you can still

' get it -- that looks good, sure. Anyplace in there is

fine. Thanks.
Let’s bring the jury in.
(Whereupon, the jury enters the courtroom.)
THE COURT: Can you still get coverage from
there? A1l right.

Mr. Taylor, you may have a seat and attach the

» microphone, and you’re still under oath, sir.

(Pause)

THE COURT: Good morning.

MR. : Good morning, sir.

(Pause)

THE COURT: Uh-ho. That’s your normal seat,
isn’t it?

MR. : Yes, sir.
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THE COURT: It Jjust happened to work out that
way, huh? 1It’s closer --

MR. : (Inaudible).

THE COURT: Are you all right?

MR. : Yes, I'm fine, sir.

THE COURT: If you need any kind of break because
of your leg, let me know. We can --

MR. : No, sir.

THE COURT: Thank you for being on time, ladies

and gentlemen. We’ll resume the testimony of Mr. Taylor,

i who is st111 under oath.

wWhereupon,
GORDON P. TAYLOR

called as a witness by counsel for the State of Alaska,

' resumed the stand, and, having been duly sworn by the

Clerk, was examined and testified as follows:
CROSS EXAMINATION -- Resumed

BY MR. MADSON:

Q Good morning, Mr. Taylor.
A Good morning.
Q A few more questions, to kind of take up where we

left off last week.
Let me ask you a little bit about the subject of
radar again. You testified, 1 believe -- and correct me if

I'm wrong, sir -- that the primary function or purpose of
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the VTIC i1s to aid and assist in the navigation of vessels
in Prince William Sound and Port Valdez to prevent
groundings and accidents?

A Yes, that’s true. We give them what information

that we receive from participating vessels in the Traffic

Center -- or in the Traffic System. We pass that on to the
vessels.
Q And certainly radar coverage is part of that

ongoing process, or meané, to insure that there’s no
groundings or collisions, right?
A Fcr the area that the radar can handle, yes.

o Let me ask you this, sir. Prior to last

2 | Thursday, did you have any discussions with any Coast Guard

personnel, or Justice Department attorneys, regarding your
testimony here at this triai?

MR. COLE: Judge, I object to that on grounds of
relevance. I don’t know if he’s going into privileged
areas.

MR. MADSON: I only asked if there were
discussions, Your Honor. Not what the content of them
were.

THE COURT: Objection sustained.

BY MR. MADSON: (Resuming)

Q With regard to that radar coverage, sir, the

manual, which I think you said you were familiar with
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because of your job at the time, right? You were familiar
with the VTS manual?

A Yes.

Q It speaks, does it not, that valez arm (?) was
being continuously monitored?

A The entire system was being continuously
monitored.

Q The area, I was talking about, is being
continuously monitored by radar, according to the manuals.

A As best as the radar can do it at a particular

ft1me, yes. That 1s correct.

Q The manual doesn’t say, "as best the radar can
do.” The manual says, does it not, it is being
continuously monitored, or you are being continuously
monitored in Valdez arm. Does 1t not?

A As best the radar can do, it is continuously
monitored.

Q I agree with your -- but I'm only asking you what
you recall the manual itself saying, without your caveat.

A~ Oh, okay. VYes.

Q Okay? And that manual is required to be on the
bridge of every vessel that’s also required to be part of
the VTS system, right?

A Yes.

Q So, of someone were on the bridge of a vessel
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that’s required to be part of the system, they pick it up,
it says -- 1f they read it -- you are being continuously
monitored in Valdez arm by the radar at the VTC center.

A If they were to read that, yes, that’s what it
would say.

Q Now, getting to your point, you’re saying that
the radar does not provide continuous coverage in all
situations then, right?

A It’s possible that it cannot.

Q Well, did it provide -- generally provide --

coverage, say, down to Busby Island?

A Generally?
Q Generally.
A Yes. Generally, yes.

Q what about Bligh Reef?
A That depends on how well the gear’s working,

weather conditions and such.

Q Can you give the jury any idea about what kind of

percentage of time you could see a tanker, let's see, say

in the vicinity of Bligh Reef between Busby and Bligh Reef?

A I couldn’t give you a percentage. That would be
speculation on my part.

Q Okay. Sometimes it does and sometimes it
doesn’t, right?

A Right.
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Q When it doesn’t cover that area, is it not true,
sir, that you don’t notify the Master of a vessel that’s in
the area? You don’t tell them, get on the radio and say,
"You are now alongside our radar coverage. We cannot see
you any longer?”

A That is correct. I do not tell them.

Q when there is coverage in that particular area --
let’s say, again, in part of valdez arm -- and on your
radar you notice that the vessel is straying outside the

designated VTS lanes, would you get on the radio and say,

- "you're a 1ittle off course. Direct you to take course

i back in the lanes?"

A No, I would not. I would not direct any vessel
to take any courses because I’'’m not there. 1 can’t tell
why they’re going out of their lanes.

My response would be, "My radar shows you out of
the lanes. What are your intentions, or take -- please
take corrective action.”

Q Have you ever directed a vessel to return to the

tanes when they were outside?

A Never directed them.
Q You can though, can you not?
A Really, I -- I can’t. If they were outside the

lanes, then I would call the 0/D who would give me the

answer, or would call the Captain of the Port, and then he
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would tell me what he would like to do, and then I would
come back and say, "By authority of the Captain of the
Port, 1 am directing you."

Q wWell, let’s back up a little bit. Wwho’s the 0/C
you mentioned?

A The Officer of the Day, excuse me.

Q what was your designation while you were there?
Just watch stander? 1Is that what they call you?

A Yes, sir.

Q Where would the O0/D normally be?

A He would normally be below, not in the Traffic
Center at the time. He would be in the vicinity.

Q When you say "below,” does that mean one level
down? I mean --

A He would be outside. He could be one level
down. He could be a level up.

Q And where would the -- and then you said that
would have to go to him and then he’d have to go to

somebody else?

A He would go directly to the captain.

Q To the Captain of --

A -- of the Port, the Captain of the Station.
Q Okay. That’s the Coast Guard Captain of the

Port, we mean Port Valdez?

A Right.
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Q He's the overall commander?
A Right.
Q And he could be anywhere, right?

A That’s true.

Q So this could take some time, is that what you’'re
saying? You’d have to relay all of these orders --

A Well, it’'s not --

Q -- up and orders down?

A It'’s not five or six people, it’s one other

person who are the eyes and the ears of the commanding

" officer and then they would contact him, and usually he’s

22

23

24

25

i always in contact, or he tells you where he’'s going to be.

If he’s out of town, then the Executive Officer becomes the
acting Captain of the Port. So there’s always somebody
there who 1 can --

Q wWhether or not you actually direct him to return
to lanes or not, it’s a fact, is it not, that you would at

least notify him that he is not where he's supposed to be?

A If I could see him on radar, yeah, I would notify
him

Q You’re making an assumption, of course. Yes.

A That’s all it is, is an assumption.

Q Now, on the 23rd of March last year, during the

latter part of your particular watch, say around 11:00

o’'clock or thereabouts, was there a -- who else was on duty
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besides yourself?

A I was the only one on duty on my part of the —--
on the radar watch, I was the only one on duty.

Q The manual says there’s supposed to be two people
on duty at all times. 1Is that correct?

A There’s two people in the Traffic Center. One of
them is Valdez Radio and the other is vValdez Traffic. So
there were two of us there. The other person’s name was
Lowell White. )

Q And what was his function on this evening?

£ He was there to -- as Valdez Radio. He responded

- to search and rescue. He gave weather broadcasts at

| specific times, and he just listened in on the -- on his

part of the radio.

Q If I understand correctly, then, he’s not the guy

| that is on the radio to the vessels. He’s just doing some

other kind of radio?
A Right. I'm the guy that’s on the vessel, on the

radio to the vessel.

Q You’re on the radio and also on the radar?

A That is correct.

Q Now, let’s assume that a hazardous condition
arises. Then -- is there any changes that occur as far as

how many people are supposed to be there, or are on duty,

if there’s, say, a hazardous condition at that time?
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A If a hazardous condition came up, I would call
the 0/D, who would instantly be there.

Q On this evening at that time -- late, let’'s say
11:00 o’clock, or 12:00, or somewhere -- do you know where
the O/D was at that time?

A 1 don’t know exactly where he was, no.

Q was he at the building?

A I don’t -- 1 don’t recall. He was close by. I
could have got ahold of him instantaneocusly. I don’t know
if he was in the building.

C I assume you never contacted him on your watch
pricr to midnight for any reason involving potential
hazardous condition?

A No.

Q Ice -- I think that you described, from the ARCO
Juneau report, was not a hazardous. condition?

A It could be a hazardous condition. At the time
-- it was four hours earlier -- I had -~ that was the only
ice report I had, was four hours earlier. So I didn’t know
what the ice conditions were at that time.

The ice flows in and out with the tide. By the
time the Exxon Valdez got down there, it was -- it’s
possible that there could have been ice clean across the
lanes. There could have been ice in the lanes.

Q Right. The radar you have certainly doesn’t pick
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up ice in that area?

A It does not.

Q It’s not qualified -- capable of doing that kind
of --

A No.

Q You have to rely on basically people that are
coming through the area?

A That is correct.

Q Was thee any of the reports from, say, the Motor
Vessel Bartlett on the Ferry System, Alaska Ferry system?

A I don’t recall them calling me up with any ice

i reports., They -- when they come up, I believe they’re

coming from Cordova, but they didn’t give me any ice
reports, ho.

Q They normally, when they come up, if there’s ice,
they Jjust kind of skirt Bligh Reef, just kind of go by the
edge of Bligh Reef?

A I'm really not familiar with their routs. They
come up through that area there. 1 couldn’t tell you the
courses that they come up through.

Q When the radar is capable of seeing a vessel, how
accurate would you say it is to a given point? I mean, can
you give me an idea in terms of yards or feet or something
as to where it actually is?

A wWell, it’s supposed to be accurate. I’m not a
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technician. I plot them, you know. It’s what it tells
me. I only have one way of doing it, and that’s with the
radar.

Q well --

A I don’t understand your question.

Q well, I think what my question is that, if it’'’s a
vessel is in a particular position, and you can see it’s

outside the lanes, is it outside by a hundred yards? 1

mean, from the point where -- a given point. Let’s put it
that way.
A You can tell fairly close where it’s at. Yeah.
Q I guess that’s my guestion. What do you wean by

"fairly close?”

A well, with -- within a few hundred yards.

Q Going back to my other question about the -- the
motor vessel Bartlett. Do you recall making a statement to

a state investigator, Paul Burke -- this would have bene on

. April 1C, 19897

A I made a lot of statements to a lot of people.
Could you refresh me with that?

Q Sure. I don’t want to -- I'm not trying to trick
you or anything. I just want to see if you can recall what
you have -- do you remember the question -- down about page
13 -- and there was a Tulia Grimes there, too. Another

state investigator, at the same time -- apparently a
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woman. Do you remember that?

A I talked to hundreds of people.

Q Okay. Well, do you remember the question being
asked of you, "Did they tell you" -- now I'm referring to
the motor vessel Bartlett -- "Did they tell you anything

about ice in the lanes?” Do you remember that question?
A No, I don’t.
Q Do you remember your response? I don’'t
remember. I don’t recall. They were coming out of

Cordova. They skirt right around Bligh Reef. So really,

- you know, unless the ice is really thick over there, they
. dc not -- you know, the ice will be over in here. But they

| just shoot around Bligh Res® and come on up."

Do you recall marng that statement”?

A That's -- they do that from time to time. Yeah.

The Bartlett does that.

Q By the way, who was the Officer of the Deck, I

: think you called him, on that particular date -- night?
A I don’t recall.
Q How many are there?
A Well, it depends. There’s usually four or five

that swap off, that stand different night duties.
Q There are four to five Officers of the Deck, and
then there are what, four watch standers?

A Four -- depending on, you know, incoming -- if
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the guy’s gone, then there’s only four. There'’s five or
six, you know. Usually between four and six watch
standers.

Q Now, when you -- let me ask you this. When you
talk about the VTC, the Vessel Control Center, according to
the manual, it is operated like the bridge of a ship, is it
not? Is it as if you're out on a ship, only you’'re on the
ground, land?

A What do you mean by that?

0 Well, according to the manual as 1 read it, sir,
it says the way ycu operate is just as if you’re on a
ship ~--

MR. COLE: I object to Mr. Madson’s
characterization of these questions. I think they’re an
improper comment.

THE COURT: Which part do you object to?

MR. MADSON: According to my readings.

THE COURT: A1l right. The form of the question
is the objection, and I'11 sustain it, Mr. Madson,

(Pause)

BY MR. MADSON: (Resuming)

Q Let me ask you a few questions in the meantime
here, sir. You indicated earlier that you can not tell a
master of aAvesse1 what course to take. 1Is that correct?

A That is correct.
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Q The reason for that is, 1is it not, that you’'re
not there? You’re some distance away. You have radar
sometimes, and say the radar is available. You also have

radio communication. But you can’t see what the captain

can see?
A That 1is correct.
Q So there has to be, I would assume, a little

flexibility between your ability to do your job and the
captain of a ship to do his? "
Getting back to my other question --
MR. COLE: 1Is that a question or an answer?
MR. MADSON: I don’t know.
MR. COLE: A statement?

BY MR. MADSON: (Resuming)

Q Is that correct?

A Well, there’s a --

Q There has to be some flexibility?

A Well, what do you mean by flexibility?

Q Well, you can’t tell him everything that he can
do, right?

A No, no.

Q But at the same time, your function and your

purpose is to aid and assist to see that he doesn’t get

into trouble, that he doesn’t ground the vessel, there’'s no

collision? Right?
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A That’s what we try to do, yes.

Q I want to call your attention to the Vessel
Control Manual, Chapter 2, and it’s called 2.2, General
Watch Procedures. “The VTC shall, at all times, be
conducted in an efficient, professional manner."

MR. COLE: Objection. I object. 1Is Mr. Madson
asking questions? Is he reading this into evidence? 1Is he
asking to refresh his recollection?

MR. MADSON: 1I’11 do that.

THE COURT: 1Is the document in evidence?

MR, COLE: I don’t know.

MR. MADSON: It is not, Your Honor. At this

Il time, it is not in evidence.

BY MR. MADSON: (Resuming)

Q Would you read this paragraph, sir?
A Watch conduct standards. The VTC --
Q Well, you can just read it to yourseilf.

A Oh, okay. Sure. 1I'd 1ike to.
Q I just want to refresh your recollection.

(Pause)

Mr. Taylor, when you worked for the Coast Guard
as a civilian employee, you were required to be familiar
with this manual, correct?

A Yes.

Q Okay. Having read just what you did, can you now
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answer the question as to whether or not the system at
Control Center should be maintained and function like the
deck of a ship, or bridge of a ship, excuse me?

A That’'s -- that’s what they’d l1ike it to be, yes.

0 what do you mean they’d like it to be?

A Well, they’d like it to be. 1It’s not the bridge

of'a ship, obviously.

Q Uh-huh. But it should operate in a similar
fashion?

A Right.

G And are you on an upper level where you're

- physically located in the building, when you work there?

A Yes.

Q At times you could leave there and go down below,
right?

A Yes.

Q When the traffic was light and things like this?

A Right. Well, when there’s no traffic in the
immediate area. If a vessel, say, is in between reporting
points, we could go to the head, run down and get a cup of

coffee, grab some chow, bring it back up.

Q There’s a galley down below?
A Down below, yes.
Q Now, if you as a watch stander, were to

determine, or 1in your mind you think that a vessel was
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doing something that was in violation of the standards, you

would - you don't have the authority yourself to do
anything about it, but you’d go up one level and report is,
Is that correct?

A I do not go up -- well, I don’'t physically go ur

level to report it.

Q Okay. What I mean, up one level, I mean --

A I go to --

Q -- in terms of --

A -- chain of command.

Q Chain of command, right.

A Yes.

Q And then that person normally, according to the

! manual, then, to ask if it’s correct or not. What do they

do next if the vessel is doing something that you believe
is incorrect?

A Then I'd tell them --

Q Radio?

A I'd tell them that I believed the vessel is doing
something that is incorrect, and I tell them all the facts
I can. They’1l either say, “"Tell me what to do," or
they’11 say, "I’11 be right there."” Usually they’11 say,
"I’11 be right there."” They come up, assess the
situation. Make sure that they have all the facts

straight. And then if they can handle it to where they
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think they can handle it and do the proper thing, then
they’11 do that, without contacting the commanding
officer. 1If they think that they should contact the
commanding officer, they do.

Q Would the first step normalily be for the Officer
of the Deck to get on the radio, contact the vessel, and
request corrective action? You know, notify him that we
think, "Hey, you’'re doing something wrong. Change it?"

A He might possibly call him up and ask him their

intentions also, just to get more information for himself.

- He's the eyes and ears of the commanding officer, you

know. I don’t know his -- his job. I only know my job.
Q So you don’t know what he would do, or what he’s

supposed to do?

A No.

Q Your Jjob is simply to --

A Pass on the information.

Q ~-- pass on the information.

A And then he makes any deliberations and tellis me
what to do.

Q But you are; again, familiar with the -- or at

least you were familiar, were you not, with the VIC manual”?

A Uh-huh.
Q Did that include the 1988 supplement?

A I don’'t know.
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G well, let me show you -- this is page 23,
counsel, in the ’'88 supplement to the manual.
Let me Just see if this will refresh your
recollection, sir.
(Pause)
4.3.5. If you could just kind of read that over

to yourself for a minute?

(Pause)
A You don’t want me to read A and B? Just --
G Read as much as you feel necessary to, you know,

. refresh your recollection.

(Pause)
Finished, sir?

A Yes.

G Did that -- reading that, give you an opportunity
to refresh your recollection regarding the manual and its
contents and that portion of it?

A Yes.

Q Does it not, then, indicate that if a vessel 1is
determined to be in violation that the Master should be
notified promptly and politely advised of the situation,
and corrective action be taken if necessary?

A Yes.

Q And if it isn’t done, there are provisions, are

there not, for citing a master or a pilot for violations of
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the regulations?

A Right.

Q You also, were you not, aware that the Coast
Guard, or yourself personally, could be held liable for any
actions that you might take where -- which are beyond the
scope of your authority as a watch stander?

A Yes. That's one of the main reasons why I would
call the 0/D in immediately if I thought anything was going
wrong. ~ .

Q Sure. You’d like to have someone of higher

i authority, would you not, that would make that decision?

A Right.

Q In an emergency situation, assume --

i again, we talk of a hazardous condition or emergency, You

could -- if you didn’'t tell the vessel what course to
steer, you could at least recommend it, could you not?

A I don’t know if I’d recommend it. I can Jjust

. tell him I recommend that they take corrective action.

That would be a recommendation.

Q At the very least, if you -- again, assuming you
had the vessel on radar, a clear, blip on there, and you
saw it was off course and heading towards something, such
as a reef, a shoal, or shore, you would, at the very least,
notify the vessel by radar --

A Yes.
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Q By radio, would you not?

A Yes, I would. In a very polite manner.

Q If -- polite, but firm?

A Yes.

Q when you plot -- again, when a vessel leaves the

terminal, at least for a period of time, you actually plot
the course of the vessel, do you not?

A We usually start the -- you mean actually plot it

. on paper?

Q well, again, I don’t know. I’m not --

A Okay.

Q Explain that to us.

A Usually, as soon as the vessel gets underway, we

set up our data logger, which records the course --

Q Maybe you’'d better explain what that is, if you
can, a data logger.

A Okay. A data logger is a machine that records
the course and the speed of the vessel, and it does 1t at a
specific time. So all you have to do is Jjust punch in the
vesse],-acquire the vessel on the radar, and punch in your
data logger, and tell the data logger that you want to do a
six minute plot, or a three minute plot, and every six
minutes or three minutes, it will take down a course and

speed, a range and bearing, from a particular point and

give you the speed of the vessel.
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When the vessel gets underway, we start that data
logger up, and that’s -- usually about a mile before it
gets into the narrows we start to plot, so that the data
logger itself can get itself squared away and get things
working properly. And it logs it every six minutes outside
the narrows. Every three minutes through the narrows, a
data logger will give me this information.

I don’t manually plot it, but I have that
information there, that historical information, so that if
anything goes wrong, I can go back and I can plot the
vessel now.

Q Excuse me. You say, if anything goes wrong, you
can do what?

A I can go back and -- if anybody -- not if

' anything goes wrong, but if anybody wanted to say, "Plot

this vessel for me,"” then I'd go back to this vessel data

sheet. 1’'d have the data logger output, piece of -- sheet

- of paper, and I’'d go back -- I'd manually plot it on there

so that you could look at it and say --
Q So what you’re doing with the data logger is not
actually putting on a chart that you can follow the course

of the vessel. 1Is that right? You could do that --

A Yes.
Q But you aren’t doing it, as a matter of course?
A At the time, no.
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Q Maybe I’'m just confused, but what really is the
purpose, then, of doing this, the data logger if you just
-- if somebody asks you, "Where was this vessel at that
time?" say a month or two later, said, you know, "What was

its course?” you can go back and resurrect it, I take it?

A That is correct, but --
Q Is that it’s only purpose?
A It’s historical data and it’s there to -- so that

you can tell where the vessel is at, and have it
documented.
Q And that’s -- that data logger still exists for

the Exxon Valdez does it --

A I would hope so.
Q -- for the 23rd?
A I would hope so.

Q Uh-huh.

A I would have no idea, but I would really think
+ that 1t is.
Q Yeah.

When would it end, if you know, as far as the
Exxon Valdez is concerned, this night? Where would the
data logger end? Where you lost it on radar?
A Well, I could have run it until then. I don’t
believe that I did. I think -- in terms of the data

logger, as soon as it gets through the narrows, I usually
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give it three or four more plots and then shut the data
logger down, because you’ve got your information through
the narrows.

Q So you’re really only interested in the portion
through the narrows, is that right?

A That’s right.

Q But you could, if you had the means and the
capability, you could continue to monitor the progress”?

A with that data logger, as long aé you have a
contact on the scope and you have it acquired, which means
that your radar has acquired it and knows that this contact
is, it will, as far down as it can see, until you lose the
contact, it will keep giving your six-minute position
reports.

G Now with regard to the radar, for people who may
not understand how it works, could you describe it in

layman’s terms, you know, how this -- what you look at, and

- what you really have to determine the position of a

vessel? Do you think you could do that? Even if you think
you could do a sketch on the board, that would be okay,
too. |
A I can -- all I would be drawing you is a circle.
Q Okay. Can you describe that it looks like, what
you're actually looking at?

A It’s a -- what I'm actually looking at is a
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circle, and in this circle, as the sweep goes around, which
-- you have a line that sweeps around. Just keeps going
constantly around the circle. Takes a few seconds to make
a complete sweep. And in that time, it will give you a
graphic outline of outlying areas, of a vessel, of the
shoreline, and it will -- if you can look at the chart and
then look at the radar, it would draw you the same picture.
That’s about --

0 Now when you see a vessel, is this kind of a
1ittle green blip that you see on the screen?

A Green, yellow, whatever color they have up there
at the top, but 1t is a blip. If it’s a long vessel, then
it’s elongated, you know. If it’s a short vessel, then you
only see your blip.

Q Would that depend on which direction you’re
looking at, if it’s long or short? I mean, if the vessel
is going away from you --

A Sometimes yes, sometimes no. The closer it is,
the better the radar works for you.

Q How far is Bligh Reef from the VTC? Trips,
statute miles, if you know?

A Not off the top of my head, I don’t know. I
could roughly say 15, 16 miles.

Q Can you determine the position that is the

heading of a vessel at that distance with your radar?
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At 15 or 16 miles?
Uh-huh.
If I can pick them up on the radar, I can
their heading.
Now, with regard to the radar again, is there
scales you can use?
Yes, there are.
How can -- would you explain that, sir?

Different sca1és. What we do is we have like a

1.5 mile scale which just makes the entire screen larger.

1 YOu see

smaller area, but it’s larger. You have a

three-mile scale, which gives you a three-mile range from

the center of the screen, out to the edge of the screen.

You have a six-mile scale which is the same thing,

center of the screen outwards.

different ranges.

And it just has -- different radars have

got a powerful radar. Wwhat that does is it gives you a

very small

Q

A

Q

picture, but it’s larger. You see more area.

You cover more area?

Right.

The radar you had on this particular evening, the

23rd of March, what scales did you have available at that

time?

A

1.5, 3, 6, 12, 24, 48 -- if you turn it to 48,

from the

24-mile scale, 48-mile scale. If you've
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you’ve got a huge picture, but you only -- you only see
about this much of your entire screen, because it’s so
small. We rarely use that, never use it.

1 mean, if the techs are tuning it up, they’11 go
up to the 48-mile scale, but I’ve never used it for
tracking purposes, nor used the 24-mile scale for tracking

purposes. Mainly use the 3, the 6 and the 12.

Q 12 is the one that’s kind of the limit, you might
say”?

A Right.

Q Capacity of the radar system?

A Right.

Q Was the radar on this particular night working,

or tuned up as well as you thought it could be?

A It was working as well as it did. I'’m not a
radar technician. 1 couldn’t really tell you. It would be
just -- 1’d be speculating, you know, because I don’t
really know.

Q You didn’t see anything obviously wrong with it?
I mean --

A No. No.

Q Okay.

Now, one of the radar sites is that place called
Potato Point, is it not?

A That is correct.
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Q Do you know how far that is from Bligh Reef?
A Ten miles. Thirteen miles. 13.2.
Q Uh-huh.

Now, lastly then, sir, I want to ask you a few
more questions about the night, and I think you may have
answered this already, but the Arco Juneau did give you an
ice report earlier about --

A Approximately four hours earlier, yes.

Q Okay. Do you recall the ice report -- what it
said, what the captain or whoever it was said?

A I the exact -- not verbatim. What he
actually says, there are numerous small pieces extending
across the lanes, or over towards Bligh Reef buoy.

Q And the Arco Juneau, to your knowledge, deviated
or went around the ice?

A Yes. By then, they were out of the -- they were
off my scope. I saw them turn, make their initial turn to
skirt the ice, and then I lost them off the scope. So I
just took their word for it as to their intentions, what
they were going to do.

Q That would be the normal situation if you
couldn’t see them on the scope?

A Right. Right.

Q If the master says, “I'm going to deviate to go

around ice,"” you assume that’s what he’s going to do?
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A That is correct.

Q And when you were watching the Exxon Valdez this
evening, you said it disappeared from your radar, your
six-miles scale, at about what point? Where did you lose
it?

(TAPE CHANGED TO C-3609)
A It says, on the tip of Rocky Point -- between

Rocky and Busby.

Q And did you switch to the next scale, the 12-mile
scale?

A Yes, sir, I did.

Q And did you see it on that scale?

A I saw it for about -- it would take a sweep and

the vessel would be there, and it would take four or five

' sweeps, and it wouldn’t be there, and I totally lost it all

together. So I switched back to the six-mile scale, at

that time the six-mile offset, to ten -- which means that I

. can move -- move my radar from the very center of the

screen, I can switch it up, so that I have, instead of six
miles on the six-mile scale, 1 have approximately ten miles
to see.

I switched it over -- I switched it back to the
six-mile scale from the twelve-mile scale because 1 saw it
on the six-mile scale; I didn’t see it on the twelve-mile

scale. So it was pretty obvious that I would switch it
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back.

I still had, on the six-mile scale, approximately
an inch to go on the scope, of which 1 saw the vessel. I
watched it until it went off the screen, switched back,
still nothing. Switched back to twelve-mile scale. Still
didn’t see it.

I had the target stretcher on, which -- target
stretcher stretches your target, makes it larger by, say, a
third. It’s just easier to see. If you have a small blip,
turn your target stretcher on, it will -- sometimes it will
double in size. It just makes it easier to see. 1 had the
gain turned all the way up.

Q So you were stretching the capacity of your

eguipment to its maximum at that scale?

A That’s right.

Q And you said you lost it altogether.

A Yeah, after it went off the scale.

Q Is weather conditions, sir, is a factor to be

considered in whether you can see a vessel at that range~?

A That is definitely correct.

Q Snow squalls, rain, anything like this?

A Anything like that. If you get -- say if I have
a vessel down by Rocky Point, and I have a weather cell, or
a snow squall, move through, you can actually see it on the

radar. You can see it moving in.
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It will -- you’1ll have your shoreline going down,
and then as this moves in, you’ll see a big, yellow mass
coming across the screen.

Usually, if this mass goes into the vessel, you
know, covers the vessel, you’re going to lose the vessel
completely. If it’s between you and the vessel, you're
probably going to lose -- lose your contact, also. So
weather is a major --

Q Do you recall any squalls or anything on your
screen that you concluded might be interfering with your
ability to track the Exxon Valdez?

A Not off the top of my head I don’t. I know --
see, I'm in a dark room. I can’t see what the weather is
outside. At that particular time, I don't recall whether I
did or not.

Q Of course, the weather could be different at your

location as opposed to --

A That’s very true.

Q -- ten miles away, right?

A Very true.

Q Your -- you get off duty normally, then, at
midnight?

A Quarter ’'til.
Q Quarter ’til.

who replaced you on the 23rd?
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A Bruce Blandford.
Q What time did Mr. Blandford show up to replace
you?
A I believe he showed up at approximately --
between 11:30 and 11:35.
Q Is it normal that he would show up a little

earlier? 1Is that normal routine, you come in a little

earlier?
A Right. )
Q Is part of your duties, then, when you go off

duty to explain to the person replacing you what’s going
on”?

A That 1is correct.

Q Did you tell Mr. Blandford that the Exxon Valdez

was outbound?

A That’s correct.

Q Did you tell him any ships were coming in?
A Yes, I did.

Q What was that?

A I told him that there were two ships

approximately an hour out from Cape Hinchinbrook, the
Chevron California and the Arco Alaska, if 1 remember
correctly. I told him that the Exxon Valdez was outbound;
they were deviating around the ice; they were at 200 12

knots; they’d call us when they got through the ice with an
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updated ice report and updated ETA to Naked Island.

Q And from your experience, sir, if a vessel -- or
if the master says he’'s going to deviate through the ice,
or wind his way through the ice, that means he’'s going to
have to make course changes, does it not?

A Yes.

Q And did you tell Mr. Blandford that you could not

see him any longer on the radar?

A That is correct.

Q At approximately what time was that, do you khow?

A Well, 1t was before 11:45. Between 11:30 and
11:45.

Q What time did you leave there, physically leave
the building?

A I be]ieQe I left about 11:45, 11:46.

Q And with the information Mr. Blandford had, then,
he could have gone to the radar and still tried to locate
the Exxon Valdez, if the snow squall or something had

disappeared -- it's possible, let’s put it that

way? Ii’s possible that he could have seen it?

A Yeah, if -- yeah, right If the snow storm moved
through. 1It’'s possible. Anything is possible.

Q So when you left, in any event, it was off the
screen and you didn’t see it anymore?

A That is correct.
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MR. MADSON: Thank you, sir. I don’t have any
other questions.
REDIRECT EXAMINATION
BY MR. COLE:

Q Mr. Taylor, I’m showing you what’s been marked
for identification as Plaintiff’s Exhibit Number 75. Do
you recognize that?

A Yes, sir, 1 do.

Q What is that?

A It’s the Prince William Sound User’s Manual for
the Vessel Traffic System.

(State’s Exhibit 75 was
marked for identification.)

BY MR. COLE: (Resuming)

Q Okay. Who is required to carry that manual?

A A1l vessels participating in the Traffic System.
Q And that would include tanker?

A That is correct, sir.

Q And is this a fair and accurate copy of the

Vessel Traffic System manual?
(Pause)
A Yes, sir. That’s the one.
MR. COLE: I would move for the admission of
what’'s been identified as Plaintiff’s Exhibit Number 75.

MR. MADSON: May I see it again, counsel, one
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(Pause)
THE COURT: Hearing no objection, it will be
admitted.
MR. MADSON: No objection, that’s correct. I'm
sorry, sir.
THE COURT: 1It's admitted.
(State’s Exhibit 75 was
received in evidence.)
BY MR, COLE: (Resuming)
Q Mr. Taylor, can you read the disclaimer that's on

the first page of that manual?

A Out loud, or just to myself?
A Yes.
A Out loud?
It says here: "The mariner is cautioned that

information provided by the Vessel Traffic Center is, to a
large extent, based upon reports of participating vessels
and can be no more accurate than the information received.
The Coast Guard may not know all -- of all hazardous
circumstances within the Vessel Traffic service area.
Unreported hazards may confront the mariner at any time.
Any conflicting circumstances or hazardous conditions
should be reported to the Vessel Traffic Center

immediately.”
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Q Did you -- who has control over the tankers as

far as their navigation when they’re in the Vessel Traffic

System?

A The captain of the vessel, the vessel.

Q Can you give them any orders to turn one way or
the other?

A No, I cannot. Not without contacting the Captain
of the Port and having -- 1’d have to say by authority of

the Captain of the Port. I can’t make any decisions of
that nature on my own.

Q Now, Mr., Madson asked you a 1ot of questions
about warning tankers if they get off course. Can you do
that if you can’t see them on the radar?

A I have no way of knowing they’re off course if 1
can't see them on the radar. Once they’'re off the radar,
then it’s totally out of radio contact.

Q And do you keep track of the tankers after you
lose them on the radar?

A That is correct. With ETAs to their specific
check-in points, and that’s the only way we can keep track
of them.

Q Give the jury -- I mean, what do you mean by
that? ETAs?

A Oh, estimated time of arrivals. If they tell me

that they’re going to be at, say, Naked Island at 5:00
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o’clock, then I'm expecting a call from them at Naked
Island at 5:00 o’clock, and at that time they will give me
another estimated time of arrival at their next check-in
point.

Q Do you mentally plot their course in between the
time they call and the time they arrive at the place, just
to keep in your mind where these tankers are generally?

A I wouldn't say a mental plot. I keep -- in my
mind, you know that it’s going to take approximately an

hour-and-a-half to get down to Naked Island, a couple of

- hours after that to get to their next check-in point. If

they don’t check in by that specific time, well you start
wondering well, where they’re at.

And at that time, 1’d probably give them a call
asking what’s their location? They’1l either tell me
they’'re a 1ittle behind time, a little ahead of time, they
forgot, sorry, and give me their next ETA.

Q Would you tell the jury -- you have a chart board
in the VTIC Center. What's that used for?

A The large one, is what you’re talking about?
It’s approximately seven by eight? It’'s a -- it’s used
just to keep track of the vessels. We have vessel tags,
maghetic vessel tags, of all the vessels that participate,
and as the vessel leaves, we just go up there manually and

just slide them down as they do their check-in points, Just




20

21

22

23

24

25

45
slide them down so we know where they’re at.
So if we have five or six vessels in the system,
it’s easy that way. You can just visually look over at a
glance, tell where they’re all at -- if you keep it up to
date. And it’s a very helpful piece of gear.

Q Now, the accuracy of the radar -- Mr. Madson

asked you some questions about the accuracy of the radar --

does that -- as to where it’s located -- does that depend

| on how far it is away from your radar?

A I would say yes. The farther away, I think, the

: greater degree of inaccuracy. But that - you talk to a
- radar tech, he might tell you just the opposite. That’s

: Just what I found over the years.

Q Now, why is that you don’t plot after the vessel

" leaves the narrows, you don’t keep the data plotted”?

A wWell, basically because we’'re required to do it

| through the narrows, by law. Outside the narrows, it

! widens up to a larger area, and we figure that they -- they

can navigate their vessel down through there without --
Q I didn’t hear you?
A They figure that they -- we figure that they can

navigate their vessel down through that area --

Q By themselves.
A By themselves, yes.
Q Now, now long have you worked in the VTS Center
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as a watch stander?

A Altogether, approximately seven-and-a-half years,

Q Have you ever in the course of that time had a
tanker captain tell you that he was lost and ask you for
where he was?

A No. Not that I can recall, no.

Q Can you tell the jury why you don’t use the 24-
and the 48-mile scale on the radar?

A Well, it makes it so small, it makes -- your --
what you’re looking at on the screen so small, that -- your
bearing marker which -- it’s an electronic bearing marker,
which is a line that goes from your =-- say Pbtato Point
down -- if you laid that on the 24-mile scale, put that
over top of a vessel, you'd totally cover 1it. It makes it
so small that it doesn’t help you at all.

So that’s why we try and keep them up on the
12-mile scale. We have a better -- a better picture on the
scope.

MR. COLE: May I approach the witness, Your

Honor?
THE COURT: Yes.
(Pause)
BY MR. COLE: (Resuming)
Q I'm showing you what's been marked for

identification as Plaintiff's Exhibit Number 79. Do you
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recognize that tape?

Yes, I do.

wWhy do you recognize it?

I initialed it.

And have you listened to that tape?
Yes sir, 1 have.

And the taping procedure at the VTC Center, how

is that done?

It’s done on a double reel-to-reel tape. It

works 24 hours a day. It’s running 24 hours -- it’s

running constantly.

Does it record the messages that you receive and

the messages that you give?

That is correct, on the VHF.
Channel 137

Channel 13 and 16.

And is there a clock on it?
Yes, there is.

That keeps track of time?

»

A chronometer. c T~ -

And is that done in the regular course of
the recording of these conversations?
Yes, it is.

Have you listened to this tape and does it

provide a fair and accurate representation of the
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conversations that you had with the Exxon Valdez from the
time the Exxon Valdez left the docks until you went

off-duty that evening?

A Yes, sir. 1 believe it does.
Q And the references -- have you read a transcript
of that?

A Yes, I did.
Q And is that transcript a fair and accurate

representation of the cofiversation?

A Yes, 1t is.

Q And where that says VTC, who'’s voice is that?

A Mine for a good portion of it.

Q And that’s up to the point where you were on duty

-- or you left?

A Right.
Q And do you recognize any other voices on that?
A I recognize the pilot’s.

Q would that have been at the beginning of the --
A Yes.
Q A1l right, to the best of your knowledge, are the
times on the transcript accurate also?
A Yes. A
MR. COLE: I have nothing further, Your Honor.
RECROSS EXAMINATION

BY MR. MADSON:
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Q Mr. Taylor, Jjust a few more questions.

A Yes, sir.

Q The manual, Exhibit Number 75, which I think you
have in front of you there, which you’ve identified?

A Yes, sir.

Q Has a Coast Guard disclaimer in it, does it not,
at the beginning?

A Yes.

Q Okay. BRasically, it says, does not, that the
information we are providing you is only as good as we can
get. In other words, 1f there’s an ice report from another
vessel, we’re just relaying that information on to you?

A That is correct, sir.

Q Right?

On the other hand, a vessel in the VTS system

doesn’t rely on radar from any other vessels, does it”?

' You’re not getting radar reports from other vessels, are

you?

A No, not that I -- no.

Q@ - The only radar coverage is by the Coast Guard
VTC?

A That is correct.

Q You also indicated, now, about the authority to

give orders and give directions to captains of tanker

vessels. The narrows is one-way traffic, is it not?
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A If there’s a vessel coming out -- say it’s in the
middle of the narrows -- there’s a vessel that’s going to
go in, you get on that radio, don’t you, and you say, "You
cannot go in there now,"” or words to that effect? "You are
directed to slow down and do not enter until 0700, or
something like that?”

A Right. I would say that they’re not cleared
until the other vessel clears the narrows.

Q So there are certain directions and controls that
you can give a vessel in the VTS system?

A For the one-way zohe.

9]

And no other?

A Just for the one-way zone, other than that, you
don’t tell them what to do.

Q But you can certainly tell them that they are not
where they’re supposed to be, right? They’re not doing
what they’re supposed to be doing.

A Oh, I can tell them that. That'’s correct.

Q And you can take it -- now, when you say "“you" --
you can take it one step higher in the authority scale --

A That'’s right.

Q -- and that person may do something about it.

A That’s right.

Q Exhibit Number 79 you have there in front of you,

sir, I just want to clear up something. 1Is that the tape
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of the outbound conversations, or inbound?
A Outbound.
Q Outbound, okay.
And even if you don’t have radar contact with a

vessel, you still have radio contact, do you not?

A That is correct.

Q How far does your radio contact extend?

A Well, it extends out -- it extends outside of
Cape Hinchinbrook -- it extends completely through Prince

William Sound. When I say "completely,” I mean in the area

| of the Vessel Traffic System, and I would say, maybe four

to five hours outside of Cape Hinchinbrook.

Q So certainly you have good radar ~-- radio, excuse
me -- between yourself and vessels, say, in the vicinity of
Bl1gh Reef?

A Yes. Excellent.

Q And you could - you, without radar -- contact the
vessel and say, "How are you coming through the 1ice?
what’s the conditions?” things 1ike this?

A That’s true. I could do that.

Q The Exxon Valdez, between, say, 11:00 o’clock and
the grounding, was the only vessel that you were really --
you really had to monitor, did you not?

A Right. Other than the Bartlett that came through

earlier, but right, that’s correct.
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Q Well, is the Bartlett -- is it required to be
part of the VTS too?

A Uh-huh. You say monitor -- I mean, I'm still
monitoring the inbound vessels out at Cape Hinchinbrook.

Q By radio?

A By radio.

Q Okay. But by radar, the Exxon Valdez was the
only one that you could even try to monitor?

A By radar.

Q By radar.

A Yes.

Q And on the 12-mile scale, for instance, that
doesn’t 1imit you to this 12 miles, does 1it? You can
actually --

A I can offset it to approximately 15 to 18 mi]eé,
yeah.

MR. MADSON: Thank you. I don’t have any other
questions.
MR. COLE: Just two questions.
FURTHER REDIRECT EXAMINATION
BY MR. COLE:

Q Are you encouraged to have conversations with --
well, let me withdraw that.

Mr. Madson asked you about conversations that you

can have with a captain about icy conditions. Would you do
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that?

A I call them up and ask them for an ice report
but, you know, at the time I was going to get an ice
report, and updated ETA. We don’t call them up and shoot
the breeze or anything like that. 1It’s supposed to be
short and sweet, professional, right to the point, concise,
(inaudible).

MR. COLE: Nothing further.

THE COURT: You’re excused.

Any further need for this witnhess?

MR. MADSON: No, Your Honor. No reason to recall
him that I know of.

THE COURT: A1l right. You're excused.

THE WITNESS: Thank you.

THE COURT: Any further use for the withess?
(Inaudible).

(The witness was excused at 9:54

THE COURT: Call your next witness, please.
MR. COLE: Mr. Bruce Blandford.
Whereupon,
BRUCE L. BLANDFORD
called as a withess by counsel for the State of Alaska, and
having been duly sworn by the Clerk, was examined and

testified as follows:
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THE CLERK: Sir, will you please state your full
spell your last name?
THE WITNESS: Bruce Leonard Blandford.
f-o-r-d.
THE CLERK: Your current mailing address?
THE WITNESS: Box 789, Valdez.
THE CLERK: And your current occupation?
THE WITNESS: Pardon?
THE CLERK: Your current occupation, sir?

THE WITNESS: Department of Transportation, U.S.

| Coast Guard Civil Service.

|
!

A

Q
what your

A

on active

DIRECT EXAMINATION
BY MR. COLE:
Mr. Blandford, where do you live?
In Valdez.
How long have you lived there?
Twelve-and-a-half years.
And where did you come from before Valdez?
Charlamar (PH), Michigan.
Since living in Valdez, would you tell the jury
Jjob has been?
I came to Valdez initially with the Coast Guard

duty. I was assigned there in August, 1977. 1

was on hand when the pipeline and terminal and Vessel

Traffic System more or less simultaneously opened for
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business.
I was assigned there as a Vessel Traffic Center
Watch Officer initially, with other collateral duties.
After six to eight months, I took over the duties as the
Vessel Traffic Center supervisor and operations officer.

Q How long did you remain in the Coast Guard?

A I stayed in the Coast Guard in Valdez until June
30th of 1980.

Q And what did you do after that”?

A For about a year, I had my own charter fishing
business on Valdez, and in approximately June, May or June
of '81, I went to work for the local electric co-op, Top
Value Electric, as a district superintendent.

Q And did you at some point join, or start working
again, at the VTC Center?

A Right. 1 had another job in between with Copper
Vvalley Telephone, running a Radio Shack store down there
for a couple of years, and in 1986, August of 198€, I went
back to work for the Coast Guard as a civil service
emp\byee.

Q And what were your responsibilities when you went
back to work in 19867

A The job opening which I had applied for and
subsequently received, was that as a position of a civil

service vessel traffic controller, is the job title, GS-9.
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Q And would you tell the jury what your

' responsibilities were as a vessel traffic controller?

A Much the same as those whom I had supervised as
the operations officer in charge of the Vessel Traffic

Center, that to be the actual watch stander to

run the minute-to-minute business of the Traffic Center
itself.
Q Okay. Would you tell the jury, is this located

in downtown Valdez --

A Yes --
Q -- the Vessel Traffic Center?
A Yes, it is.
Q What type of equipment did you have available
i there?
A We have primarily to operate the Vessel Traffic

System, a communications network, which is connected by

microwave with various VAS/FM radio sites placed throughout

Prince William Sound. We monitor ship and vessel progress

through the use of this communications equipment, and 1in
areas where we have radar installed, also using radar to
gain visual presentation of the vessel’s progress,

particularly Valdez Narrows.

Q Where does the -- do you first have contact with

incoming tankers?

A According to the regulations, they are to call us
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thfee hours prior to their making -- taking arrival at Cape
Hinchinbrook entrance. Depending on the vessel’s speed,
generally around 45 miles. They average about 15 knots.

Q Forty-five miles from where?

A Forty-five miles -- forty-five, fifty.

(Pause)

Q I'm showing you what has been (inaudible) Exhibit
Number 25. Can you give the jury an idea of where these
tankers are located when they call you three hours early”?
Can you see it on that?

A well, generally, most of the traffic will be

arriving from the southeast, coming up from the lower 48,

either California or the Puget Sound area, and they’11 be

coming from this direction. Three hours from Cape

| Hinchinbrook light, which would be depending on their

speed, somewhere around 45 to 50 miles.

Q Can you see 45 or 50 miles from Cape Hinchinbrook
on that chart?

A I don’t believe so.

Q Where is the first place that you generally pick
them up on radar?

A Up in vValdez Arm.

Q Now, from the time that you make initial contact
with them, the three-hour time, how do you maintain contact

with them until, say, they get to Bligh Reef?
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A Okay. According to the regulations, which are

contained in the little pamphlet here, the User’s Guide,
their next reporting point is one hour prior to entering
Cape Hinchinbrook, at which they’re required to give
related certain other information, and then they confirm,
at that point, that their ETA to Cape Hinchinbrook remains
the same.

Once they arrive at Cape Hinchinbrook they call
again and give us an ETA to a point abeam of Naked Island,

right there. When they arrive at that point, they again

i call with an ETA to the pilot’s station, and if the vessel

has a federally-licensed pilot on board for this route,
that pilot’s station would have been at Rocky Point.

Q And if they don’t have a federal pilot aboard,
where is that?

A That would -- Bligh Reef.

Q Now, during this time that they’re coming in, can

. you see them on the radar, through Hinchinbrook and Naked

Island?
A We can’t see -- we can’t see them on the radar
any portion of this route up until they arrive

approximately at Bligh Reef.

Q And what type of factors affect whether or not --

where the first point is that you can pick them up?

A Mainly weather and sea conditions. Weather, more
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than sea conditions.

Q How about whether or not the tanker is laden or
unladen?
A The unladen tankers coming in at ballast are

riding much higher out of the water, probably presenting
two to three -- excuse me, two to three times the target
area as they would be if they’re unladen -- or, excuse me,
as they would if they were laden and loaded down into the
water,

Q Now, did you -- were you called -- was your shift

at about 11:45 on March 23, 19887

A Yes.

Q Would you tell the jury when you got there that

1 day, that evening?

A As best I recall, I arrived in the Traffic Center
at about 2340.

Q Who was there when you arrived at the Vessel
Traffic Center?

A Mr. Taylor was the offgoing watch stander whom I
was going to relieve.

Q And what did you do when you got there?

A He informed me of the pending traffic. He
informed me that -- of course, we -- I looked at the status
board, which is just a big blow-up of this chart, which we

have 1ittle magnetic tags we move around to show the
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position —-- the positions of the different vessels.

Q What did he tell you about the Exxon Valdez?

A He said that he had -- the Exxon Valdez had just
prior to that -- shortly before that had dropped its pilot,
and that he had called recently and said that he was going
to course 200, 12 knots, and entering the southbound lane
in order to avoid ice, which was presumably in the
northbound lane.

Oh, excuse me. He was going into the northbound
lane to avoid ice, because there was ice across the
southbound lane and the separation zone, and that he would
call with a new ETA from Naked Island once he was clear of
the ice. He also informed me of the two inbound vessels we
had at the time.

Q Did you take a look at the radar that evening
when you got on duty to see if you could see the Exxon
Valdez?

A Yes. According to Mr. Taylor, he said that he
had lost contact with the Exxon Valdez --

Q when you --

A -- on radar --

Q would you explain what you mean by that so the
Jjury would understand what you understood that to mean?

A I understood that to mean that the water

conditions and/or some kind of equipment problems or
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whatever was affecting the situation at the time. Probably
mostly weather conditions. For that reason, he is no
longer be able to make contacts with the vessel on radar.

Q Did you look to see?
A Yes, I did. I looked at the scope and 1 wasn’t
picking anything up.

Q what did you do, then, after that?

A In terms of --

Q well, what did you -- it’s eleven --

A That watch relief?

Q Yeah.

A I believe Mr. Taylor actually completed the watch

' relief. He gave me the situation on the ice, and he

mentioned that the Arco Juneau had gone out a few hours
before that, and they had done the same -- basically the
same maneuver that the -- that he told me that the Exxon
Valdez was currently conducting, and that they had gone
through there with no problem.

And then we discussed what the ice was, and

various aspects of the relief, if , whether or

not any of the equipment was down -- which at that time it
was. We had some communications sites inoperative. I
believe it was Cape Hinchinbrook, possibly Naked Island,
VHF sites were inoperative.

Then, about 2345, he left.
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Q What did he do after he left?

A As best I recall, I set the various pieces of
paper that we keep the watch going on set up in a way that
I like to set them up, so I know where everybody is, or is
going to be, and 1 got it all pretty well straight in my
mind as to what was happening. And after I had satisfied
myself that I was familiar enough what was going on, I went
downstairs to get a cup of coffee, and 1 came back up and
checked the -- with the Weather Service, who is right next
door to our traffic center, to see what the current weather

conditions were like, and what the forecast was, and then I

| went back into the traffic center. 1’m not sure what time

I arrived back in there. It probably took me a total of

five minutes to do that, get the coffee and come back in.

Q wWwhat did you do then, next?
A well, I'm sure 1 just sat there for a few
minutes, and then at -- right at midnight, I started my

 midnight chore routine.

Q Can you explain to the jury what that 1is?

A Okay, we have to -- first of all, on the 24-hour
tape recorder that we use, 40-channel tape recorder, has to
be changed, the tape has to be changed at midnight, the oid
one rewound -- or the one that has just finished recording,
it has to be rewound all the way. The heads have to be

cleaned on the machine. You have to pull a used tape
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that’s a month old off the shelf and use an eraser on it, a
bulk tape eraser, erase that and install it on the reel
that you’ve just removed the present day’s -- previous
day’'s tape from.
And at midnight, the other reel starts recording
automatically, so you won’t miss anything. One stops, the

other starts.

Q Okay. This 24-hour clock, is this an accurate
clock?
A Yes, it is. We take a time check with WWB every

day and compare it, and if it’s more than two or three

seconds off, we make sure it’s correct.

Q Did you receive any phone -- any radio
communication that afternoon -- during that time?

A Any radio? No, none whatsoever,

Q When did you get your first communication?

A As far as receiving any communications, while I

i was gone, if I had not been there to take a radio call, the

radioman would have answered it for me.

Q He remained in the room when you went to get a
cup of coffee?

A Yes, yes, he did. And if it were something that
he couldn’t handle, or something that was pretty important,
we have a system where he could get me back up there right

away, within 30 seconds.
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Q Did he inform you of anything when you came back
up?

A I asked him when I came back if I’'d had any
calls. He said no.

Q Now, when was the first radio transmission that
you actually received while you were on duty then?

A I believe it was a minute 17, I got a call from,
I believe, it was Chevron California, who was inbound at
Hinchinbrook.

Q Did you receive a call from the Exxon Valdez
shortly thereafter?

A Yes, I did.

Q What time was that?

A I have it logged in the station log as being
minute 0028. That time was, in fact, when I finished
talking to him -- I looked up and recorded the time. But
when he initially called, according to the time that’s
recorded on the tape, was minute 0026 -- and sO many
seconds.

Q When you say 0026, for people that aren’t
familiar with the 24 hour time, what does that mean?

A Twenty-six after midnight.

Q Now who called you?

A The Exxon Valdez.

Q And when he called you, what did he say?
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A He said that he was hard aground on Bligh Reef
and that he was leaking oil and that he would -- and he --
let me slow down a minute.

He said he was hard aground on Bligh Reef and he
gave me a position north of Goose Island, which I didn’t
really -- I didn’t really comprehend.

Q Where -- would you get that pointer there and

show the jury where Goose Island is?

A Do you have chart? The vessel is kind
of small.
(Pause)
Q How about that?
A That's better. Okay. This is Goose Isiand,

right here. And this is Bligh Reef up here. This is about

-- oh, eight to ten miles away. But anyway -- do you want

' me to continue?

Q Well, tell me as best you can remember -- and if
you need to refresh your recollection, tell me -- but, as
best you remember, what did the person from the Exxon
Valdez tell you?

A Okay, that he was -- he was hard aground north of
Goose Island on Bligh Reef, and that he was leaking some
0il, and that this was -- he's just reporting that.

Q Now, when you heard where he told you he was,

where did you think that was?




20

21

22

23

24

25

66

A well, I had a little bit of difficulty --

Q wWhy did you have difficulty?

A Because of the differences in position. Was he
down here by Goose Island, or was he up here by Bligh
Reef? So after that, I shifted my radars to try to see if
I could find him anywhere, and of course, I can’t see
anything down here by Goose Island. 1It’s in the shadow.
A1l you can see is through this -- a V-shaped area going
straight down the arm. Anything that’s behind this island
here, 1 wouldn’t be able to see.

But I noticed a target up in this area that was
way out in the traffic lanes and approximately 90 degrees
to the radar.

Q Now, what had the radar been on before -- when
you looked at it first?

A Okay. When I came in and relieved Mr. Taylor,
the radar was on the six-mile scale offset to ten miles.

Q Did you change it?

A Yes, I did.

Q When did that happen?

A At midnight.

Q Okay. And what did you change it to?

A

I changed it to three-mile scale, to

range of Middle Rock for the midnight calibration of the

radar.
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Q Is that something that you go through every
evening on your shift?

A Right. It comes right after changing the tapes.

Q And did you -- when did you change the radar
after that?

A when he called.

Q And what did you change it to?

A Twelve-mile scale.

0 And were you getting a solid fix, or was it
intermittent?

A At that time, i1t was pretty solid.

Q And when you say it was - would you again

. I describe the position of how the ship was laying at that

time?

A Okay, it was -- the aspect of the ship was
broadside to the radar, or 90 degrees.

Q Maybe if you could use that marker there, right
in front of you? Right in front of you there.

A Okay .

Q ° And on the map, or on the chart, excuse me, would
you point out to the jury how the tanker was sitting?

A It appeared to be sitting about like this.

Q In your experience as a radar person, is it
easier to pick up a tanker when it’'s sitting broadside to

the radar or when it’s sitting lengthwise?
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A Certainly when it’s broadside.

Q Why 1is that?

A Because you have more target area.

Q After you picked this up -- well, after the
captain or the person told you that they were aground north
of Goose Island, did you respond immediately to him?

A Well, it took me a -- well, it seemed like
forever -- but it took like maybe a minute to figure out
what was going on. I asked him, after 1 saw this contact

area, which is not normally there, I asked him, "Are you

about a mile north of Bligh Reef?" And he said yes.

Q And when you say a mile north of Bligh Reef,
could you point out to the jury where you were talking
about?

A Okay. This is -- the reef itself is right here.

The ship was right here, and the buoy is right here, off to

the western edge of the reef.
Q wWhat went through your mind when you heard this

report?

MR. MADSON: Your Honor, I’'d object. I think
it’'s irrelevant,

MR. COLE: It goes to his observations and how he
acted after that.

THE COURT: The objection is overruled.

BY MR. COLE: (Resuming)




20

2]

22

23

24

25

63

Q what went through your mind?
A I don’t exactly recall, but I did a pretty hard
swallow and -- I don’t know. I guess the old fighter fight

instinct took in and the adrenalin started pumping and we
really went to general quarters.

Q What did you -- what did you do then, after that?

A 1 immediately called the commanding officer.
Q And who would that have been at the time?
A Commander McCall.

Q And what did you tell him?
A That the -- this was the big one, the Exxon
Valdez was on the rocks and leaking oil.

Q Okay. And who did you call after that”?

A Lieutenant Commander Falkenstein, and I basically

told him the same thing, and he said -- they both said that

they would be right there, and they were about -- oh, I
would say no longer than five minutes after they were on
the station.

| Q Now, did you ask the Exxon Valdez for a weather
report?

A Yes, I did.

Q wWwhy did you do that?

A Mostly for the -- to be able to give the weather
to any assisting resources and/or to be able to judge what

kind of resources to send to assist the tanker.
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Q Did you -- when Commander McCall arrived, what
happened?
A When he arrived, he immediately called the ship

and communicated with the master. I just handed him the
radio and he --

Q Would you describe for the jury what you did for
the rest of that morning?

A Well, it became pretty much a -- if you will, a
search and rescue case. At one -- at the initial phase,
trying to coordinate and getting assistance out to the

tanker. There were various arrangements that had to be

. made to try to 1ine up the appropriate size hoses, to

lighter the fuel off -- or, excuse me, the cargo off, the

remaining cargo, and the -- it couldn’t have been more than

- an hour after the grounding that the phones just really

started ringing off the wall and we only had a very small
watch section, which is normal, and it got to be pretty
much to handle.

Q How long did you work that morning?

A 1 stayed until 8:00, which was my regular end of
shift, and then I staied for an additional four hours to
help out with all the additional volumes of traffic that
were coming in.

THE COURT: Mr. Cole, would this be a good time

to take a break?
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MR. COLE: Sure,

THE COURT: Remember my instructions not to
discuss this matter among yourselves or with any other
person and not to form or express any opinions. We’ll see
you back (inaudible).

THE CLERK: Please rise. This court stands in
recess subject to call.

(A recess was taken from 10:28 a.m. to 10:54

THE COURT: Mr. Madson, you needed to take
something up before we resumed the witness?

MR. MADSON: Your Honor, yes. I just thought
we’'d do it now since the jury was out and we wouldn’t have
to interrupt them.

Mr. Cole asked Mr. Blandford certain questions
about his state of mind and his observations and things of

this nature. I would ask permission of the Court, then,

. based on that to -- on cross-examination to inquire as to

whether or not he had consumed any alcoholic beverages just
before coming to work, while he was there, or consumed any

other nonprescription type drugs

I think it goes to his powers of observation and
recollection, and I think the door has already been opened
to cross-examine on that point.

THE COURT: Mr. Cole?
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MR. COLE: I think he could ask it anyway,
Judge. No problem.

MR. MADSON: Okay. That’s all I had, Your Honor.

THE COURT: That’s not to open the door to a test
result that took place twelve hours later. 1 think you
understand that.

MR. MADSON: Yes, I get that information --

THE COURT: You can ask him about his --

MR. MADSON: As I told you before, Your Honor, 1

did consult with an expert, and he tells me that, based on

| the information available -- and that’'s on the assumption

. -- certain assumptions, but that it would be just about

physically impossible to have that kind of a reading that
without drinking prior
to --

THE COURT: That may be so, however, the request

. you make now doesn’t address that, and my ruling only

addresses your inquiry concerning what he had to drink
before, whether he was drinking, whether his judgment was
impaired by alcohol or something of that nature, but not
the test results.

MR. MADSON: No.

THE COURT: A1l right.

MR. MADSON: But I assume I could ask if he drank

afterwards.
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THE COURT: Mr. Cole?
MR. COLE: I think that --
THE COURT: What difference does that make?

wWhat’s the relevance if he drank afterwards?

MR. MADSON: well, Your Honor, if 1 can get the

information, the witness -- that I can relate this to an

expert and have a more of a foundation for the

(inaudible) --

THE COURT: No, that’s denied. That's denied,
Mr. Madson. You can ask him about things that affected his

- ability at the time, but not something that may have

affected his ability afterwards.
Let’s bring the Jjury 1in.

(Whereupon, the jury enters the courtroom.)

THE COURT: We’'ll recess at noon, so keep an eye

on the clock.
(Pause)
MR. COLE: Thank you, Your Honor.
BY MR. COLE: (Resuming)
Q@  Mr. Blandford, you mentioned that the radio
sites, a couple of those, were down that evening.
A Yes, I did.
Q How did that affect the communications system
that evening?

A We had diminished communications capabilities
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with the traffic outside of Cape Hinchinbrook.

Q How about inside?

A We had probably adequate coverage. We were able
to talk to the people from Cape Hinchinbrook in using the
Potato Point site. A1l communications that were made with
the -- for instance, the inbound Chevron California, he was
at Cape Hinchinbrook. He read me loud and clear from --
speaking to him from Potato Point.

Q Now, the -- first -- do you recognize what'’s

previously been admitted as Plaintiff’'s Exhibit Number 757

A Yes, 1 do.
Q wWhat is that?
A It’s the user’s manual that participating vessels

are required to carry aboard.
Q And would you read Section 6{(c) to the jury?
A Okay. 6(c) under VTC, or Vessel Traffic Center

directions.

"Under normal circumstances, the VTC" -- Vessel
Traffic Center -- "will exercise no direct control of a
vessel’s movements in the VTIS" -- Vessel Traffic System --

“area. However when the situation dictates, the Coast
Guard will exert control over vessel movements by invoking
this regulation. The responsibility of the master or pilot
for safe navigation and prudent maneuvering of his vessel

is in no way lessened or relieved by this regulation.”
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Q And do you recognize what’'s previously -- what’s
been identified -- what’s been marked for identification as

Plaintiff’s Exhibit Number 797

A Yes.
Q And why do you recognize that?
A It has my name on it.

Q And did you listen to that?

A Yes, I -- yes, I did.

Q And is it a -- except for a weather broadcast, is
it a fair -- except for the time you asked the Exxon Valdez
for the weather, is it a fair and accurate representations
of the conversations you had from the time you came on duty
until approximately 2:00 o’clock that morning?

A Yes, it is.

Q And have you reviewed a transcript of those
conversations?

A Yes, I have.

Q And is it a fair and accurate representation of
the conversations on that tape.

A Yes it is.

Q And the times accurately correspond to the times
these conversations took place?

A Yes.

Q When the transcript says VTC for the period after

12:00 o’clock, who would that be talking?




20

21

22

23

24

25

76

A That would be myself,
C And i1s there a way to determine whether or not
another person like the Captain of the Port would -- is he

identified on the tape?
A Yes, he is.
Q And what is his label?

A COTP, I believe.

MR. COLE: I have nothing further, Your Honor.

CROSS EXAMINATION

BY MR. MADSON:

Q Good morning, Mr. Blandford.
A Good morning.
Q Now, you indicated that you were a Coast Guard

watch stander officially in the Coast Guard prior to your

job now as a civilian. Is that correct?

A That 1s correct.

Q I may have misunderstood how that works, but what

experience have you had, altogether, with this so-called

VTS system, either in Prince William Sound or elsewhere?

A Prior to arriving in Valdez, 1

served as

an deck watch officer on the Coast Guard cutter

Gresham on the East Coast for two years,

and 1 spent two

years as executive officer of the Coast Guard cutter Sundoo

in the Great Lakes. And that was my previous assignment

prior to arriving in Valdez.
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& Okay. As an executive officer -- what kind of
rank 1s that? Are you a first officer, second officer,
third officer? 1 mean, how does that --

A I would be the equivalent of a chief mate on a --

Q Right under the captain?

A That is correct.

Q And when you got to Valdez in 1977, you were

still in the Coast Guard?

A That’s correct.
Q And you were signed in on shore, not on the ship?
A That's correct.

Q And you were assigned at what’s called the VvTC
Center, control center, is that right~? |

A Uh-huh.

Q What were your duties at that time?

A As 1 said earlier, my primary duty was a vessel
traffic center watch officer. 1In other words, the 0/0/D.

G 0/0/D means you’re kind of in control, or 1in
charge of the whole station?

A We’'re in charge of the Vessel Traffic Center, the
operation of it, on a day-by-day basis. Standing watches
one day and three days off, depending on how many people we
had. It was a 24-hour watch, we stayed at the station.
Slept in an_O/O/D room and were awakened if there were any

emergency arise, and it was our responsibility to monitor
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each transit of a tanker through the narrows.

Q And you slept right there at the station?
A That 1is correct.
Q I mean, was that your quarters, as such, or do

you have a home somewhere else?
A No, that was our -- it would be similar to if you
were a fireman and you had a 24-hour duty tour and had to

stay at the firehouse.

Q Okay. So certain days you'd have to be there
|round the clock?
A That’s right.

Q Now, did you -- you retired from the Coast

EGuard. Is that right?
i A No. I just cut out.
|

Q Okay. Cut out, that means I quit”?

| A Correct.
i Q when was that, sir?
! A June 30, 1980.
Q You went back to work for the Coast Guard, but as

a civilian, in 19867

A That 1is correct.

Q Is the system there in 1986, was that still the
same as the one you were used to, or functioned the same as
the one you were used to?

A Except for --
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MR. COLE: Your Honor, I would object to that

question.
MR. MADSON: I'm not talking about radar, Your

Honor. I’'m just talking about the overall function of the

Center.
THE COURT: Objection sustained.
BY MR. MADSON: (Resuming)
Q Well, what was your job when you went back as

opposed toc the job you had before? Let me ask you that?

A I went back as a watch stander rather than a
watch officer.

G Is that a lower grade Jjob, then?

A In other words, I went back doing the job of the

people whom I had previously supervised.

G Only now they were supervising you?
A No, it was -- all different people.
Q Oh, I see. But essentially, you’re still doing

i the same thing --

A Right.

Q -~ is it fair to say you spent more time at a

radar console —-

A Right.
Q -- since 19867
A I don’t know if it’s relevant or not, but when I

originally -- when the job was originally advertised, they
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were going to hire three vessel traffic controliers and one
supervisor, and I applied for the supervisor job, given my
past experience, and that position was never funded
subsequent to that.

Q So you --

A So I took one of the controller jobs.

Q And you're still doing that job today?

A I'm still doing that job today.

¢ So you certainly are familiar with the VTS
system, are you not?

I3 Yes, I am.

Q Are you familiar with the manuals that you are

required to go by?

A Yes, I am.
G That’s part of your Jjob, 1is it not?
A Correct.

MR. MADSON: Your Honor, may I approach the
witness?
BY MR. MADSON: (Resuming)

Q Let me hand you, sir, what has previously been
marked as Defendant’s Exhibit Numbers G and I and ask you
if you recognize either of those documents?

A Okay. This -- it’s been a long time since I’'ve
seen this one.

(Pause)
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1 don’t believe this one is any longer in effect.
Q Well, let me show you what’s been marked I and
ask you if that just merely supplements Exhibit G?
A Okay. This is -- if this one supplements?
Q Does it replace, but merely supplements, the

other? In other words, in addition to?

A No. This -- to my understanding, this replaces
this one.

Q when did it take effect, if you know, sir?

A This one was 2 November 1988.

Q So you’re saying that Exhibit I, then, was in

- effect on March 23, 1988, as far as you know?

A Yes, it was. And this document here --
Q Are you referring to G, sir”?
A Right. Document G, to the best of my

recollection was not even in effect in August of '86 when I
returned to work,

Q But --

A This one -- this one wasn’t either, obviously,
because it’'s dated 2 November '88, but there was an earlier
edition of this one.

Q Okay. When you say “this one,” you’'re referring
to I?
A To I, right. This is also an updated user’s

manual.
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Q Okay, now, that’s Exhibit Number 75. You say
updated?

A Right. As you can see, it’s dated 1988.

Q Okay.

A So it was also updated after August of ’'86, when
I returned.

Q But after August of ’86 when you returned until
the incident in question, the document labelled Defendant’s
Exhibit I would be the one that was in effect, that you
would have to go by? 1Is that correct?

A Either this or 1its predecessor.

! MR. MADSON: Well, Your Honor, at this time, I
| would ask that Exhibit Number I be admitted.
THE COURT: What is it?
MR. MADSON: 1Is it a VTS operator’s manual, Your

Honor (inaudible).

l THE COURT: 1Is that what it is, Mr. Blandford?

THE WITNESS: 1It’s the Prince William Sound
Vessel Traffic Center Manual.

MR. COLE: 1 have no objection.

THE COURT: A1l right.

THE WITNESS: This is an internal —-

THE COURT: That’s I you want to --

MR. MADSON: Yes, it’s I,

THE COURT: A1l right.
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THE COURT: There’s no objection. 1 is admitted.
THE WITNESS: -- publication.
(Defendant’s Exhibit I was
received in evidence.)
BY MR. MADSON: (Resuming)

Q I just want to cover this one last time. You
can’t say whether or not Exhibit G was in effect and merely
supplemented, or totally replaced? You believe it was
totally repiaced?

A I believe it was totally replaced. I have not
seen anything resembling this since coming back to work in
86 .

Q Okay, but in any event, you are required, are you

not, as part of your job, to be familiar with the manual

itself?
A That’s correct.
Q Of course, the question and purpose of the VTS

system is to prevent groundings and collisions by vessels
in Prince William Sound, 1is it not?

A That’s one of the functions.

Q And certainly as a watch stander, one of your
duties was to do everything in accordance with the manuail
to see that these things don’t occur, if possible?

A If possibie.
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Q Now you indicated that when a ship is inbound,

you cannot see it in the area of Cape Hinchinbrook,

correct?
A That is correct.
Q But somewhere in the vicinity of, say, Bligh

Reef, you usually can pick it up on radar?

A Depending on conditions, yes. And -- usually.
It really depends a lot on the weather.

Q Yeah, a little squall or something can come

through and momentarily knock it off the radar, and a

| minute or two you can see it again, right?

A To a certain extent, how is equipment is
functioning.

Q Would the equipment vary in its capabilities from
day to day?

A Well, 1it’s just like your automobile. It needs a
tuneup once in awhile, and parts wear ocut. 1In those cases,
you may have some difficulties.

Q Did it need a tune up on March 23rd in the
evening hours?

A I couldn’t say for sure, but I had been relieving
Mr. Taylor for -- 1 don’t know if this is the second or
third night, but it was my function to almost always
believe Mr. Taylor, the way our watch rotation was set up.

And I seem to recall him remarking during the previous few
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days, or few weeks, that the targets were getting hard to
hold onto.

Q In other words, they would go off the screen more
frequently than he thought they should?

A He’d be -- lose his capability to track them. 1In
other words, he could acquire them maybe, but it wouldn’t
hold on, which means -- which is the result of diminished
video.

Q Well, if you notice something like this, do you

make some kind of a report to someone and say, "Maybe

| there’s something wrong with the radar?”

A Generally. You tell the -- tell the watch
| officer the O/D at the time.
Q Is the radar maintained by Coast Guard personnel

or civilian personnel?

A Radar personnel.

Q Enlisted in the Coast Guard?

A That is correct.

Q Now, you indicated that you came on duty at about
2340. That's about 11:40 p.m.?

A That’'s correct.

Q what time do you actually start work, when you
officially take over from Mr. Taylor?

A Well, whenever he leaves, that’'s when I start.

Q wWould you say, sir, that according to the manual
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in the routine operation of the VTC, it is operated pretty
much like the bridge of a ship, Coast Guard vessel?

A Not pretty much. In some ways.

Q Doesn’t the manual indicate that, as near as
possible, you function 1ike the bridge of a ship?

A well, it says that, but in -- for all practical
purposes, that’s not quite true.

Q Well, obviously there’s a big different, right?

A Right.

Q Like when you indicated you general

quarters, you didn’t don a life jacket or something?

A No.

Q Didn’t put the 1ife boats out?

A No.

Q So, you know, you’'re on land and a ship is at
sea.

A Right.

Q But as far as who you report to and this sort of

thing, it’s much like a ship’s bridge?

A Right, the same.

Q For 1nstahce, when you came in to replace Mr.
Taylor, you in effect turned over -- he turned over the
conn to you, soO to speak, correct?

A Well, this is where I'm having a hard time

relating, because the 0/0/D theoretically would have the
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conn on a ship, and the 0/0/D was at home.

Q He was at home?
A Uh-huh.
Q who was on duty, then, when you arrived besides

Mr. Taylor?

A I'm not -- the radio person.
Q And what is his function, sir?
A His function is to stand a communications watch

under the call sign of Valdez radio. His functions include
making safety broadcasts, standing by to assist in search

and rescue -- if we were to have a search and rescue case,

he would take that call and ultimately handle that. The

VTC watch stander would probably assist him, as necessary.
He also conducts external communications through message
traffic with various Coast Guard units.

Q Do you know what time the 0/0/D left the station?

A No, I don’t.

Q The manual requires that you have two watch
standers on duty, at least when ships are going through the
narrows, does it not?

A Well, it requires two watch standers on duty and
they are to stay in the traffic center, except for brief
periods to get coffee, head breaks, smoke breaks,
whatever. And at one -- at all times, at least one person

shall remain in the traffic center.
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Q So if you’'re not there on this night in question,
the radio operator was there, right?
A That 1is correct.

Q And was it the two of you physically in the

building?

A In the room.

Q In the room.

A Yes.

Q wWell, who else was in the building, if you know,
sir, at that time, between 11 -- let’s say when you came on
duty?

A I really don’t know. There -- the building

houses the single Coast Guard personnel and that’s probably
-~ and the weather man, who is in the next office. That’s

probably all of whom would have been there.

G So when you came on duty, you spoke to Mr, Taylor
and he essentially told you ~-- let’'s see. He told you the
Exxon California was coming in -- the Chevron California,

rather, was inbound?
A Correct.

Q Was still outside of Cape Hinchinbrook at that

A That’s correct.
Q Certainly you had no radar coverage, or anything,

for that ship?
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A No.
Q You wouldn’t even attempt to watch it, would you,

on radar?

A No. No, it’s impossible.

Q And he also told you the Exxon Valdez was
outbound?

A Right.

Q He told you its approximate location when he lost

it on radar.

A Right. He told me what time. He either told me

| what time he dropped the pilot or I looked at the data

sheet -- I can’t remember which -- to see what time he
dropped the pilot. And, as I stated before, that he had
Just called not too long ago and had -- had given -- or
stated that he has -- was changing course to 200, at speed
12, and entering the southbound lane to avoid ice, and then
would call again when he was clear of the ice, with a new
ETA for Naked Island and possibly an ice report.

Q So essentially the Exxon Valdez was

deviating from the southbound lane to go around ice that

would have been reported, right?

A That is correct.
Q You say, sir, that this was pretty routine?
A That was routine.

n

Q And you indicated that a target such as a ship,
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ladened tanker, would be easier to see if it was
broadside to your radar coverage, by your radar site, let’s
put it that way?

A That’s correct.
Q When the Exxon Valdez made a turn at 200, would
this, in effect, have made it more broadside to the Potato

Point radar site?

A Not very much.
G Where’'s Potato Point on here, sir?
A Potato Point is right here, and 200 -- of course,

when he’s going out on the recommended track, he’s

absclutely . 200 only puts him about l1ike this,

1 so it's a very slight angle.

Q So turned slightly more broadside. 1Is that fair
to say”?

A Pardon?

G Slightly more broadside?

A Just very slightly.

Q Now, looking at a ship like the Exxon Valdez just

from the stern —-

A Uh-huh,

Q It’s about 166 feet wide, right?
A Right.

Q About 80 feet high.

A This is, would you say, equivalent to a large
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isn’t it?
It’s fairly large.

If you look at it broadside, you still have the

superstructure, that is, the part containing the bridge and

still the same height?

(Inaudible).

Well, you’re nodding your head, sir, and I --
Oh, I’m sorry.

wWas that a yes or a no?

That’s correct.

Okay. And would it be about the same, looking at

let’s say, the starboard side as opposed to the

No.

Narrower?

No, much wider. Much larger.

I'm talking only about the superstructure, now.
Oh.

The part sticking up from the deck.

Oh, well --

Let me do this, sir, so you won't get confused.

That comparison would be good for over the

Let me show you what has previously been admitted

as Exhibit Number 19, and I wonder if you could illustrate
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to the jury -- in other words, I asked you earlier, if you

were looking from the stern, this is about 80 feet high,

right?
A Uh-huh.
Q 166 feet wide?
A Right.
Q Now, this vessel, would you say is ladened or

unladened, as the picture --

A This one is 1in ballast.
0 wWhat does that mean, sir?
A That means he has no cargo. He Jjust has ballast

. aboard.

Q Okay. Now, if you look at the ship from the

side, there’s two different colors on the hull.

A Right.
Q Do you know what that means, if anything?
A Well, that’s your -- the load line there, and

when he’'s loaded he’'s down in the water to where the colors

change, basically.

Q So I think, as you said earlier, when it’s
ladened its usually harder to see on radar, because it’s
Jower in the water, right?

A That is correct.

Q And now, if you’'re looking at this target,

ladened, as it was going outbound, the water line would be
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approximately at the color change here?
A That 1is correct.
Q And you’'re still essentially looking at the super

structure. That’'s the main target, is it not?

A It depends.

Q But you have a 1ot less target when the vessel is
down in the -- lower in the water?

A That is correct.

Q Now, when you spoke to Mr. Taylor and he gave you

this information, and he said he lost it on radar, do you

know what scale 1t was on at that time?

A It was on six mile scale when I came in.

Q Did you change the scale after talking with Mr,
Taylor?

A Yes, I did.

Q First of all, did you attempt to find the vessel

on radar?

A No, I didn’t.

Q wWhat did you change the scale to, then, sir?
A Three miles.

Q Why?

A To calibrate the radar on Middle Rock.

Q Certainly on a three-mile scale it would have

been physically impossible, under any circumstances, to see

the Exxon Valdez?




20

21

22

23

24

25

94
A That's correct.
Q I mean, assuming it was in its present position
and hadn’t changed. Now, I think you also said, then, that
-- let me ask you. Do you remember the time Mr. Taylor

actually left the Center?

A As close as 1 can remember, it was 2345.

Q Fifteen minutes before midnight?

A Correct.

Q And I think then you said you -- well, let me ask
you again. It’s easier. What exactly did you do -- if you
could go through that one more time -- what did you do from

the time Taylor left until you got the radio report at

0026~

(TAPE CHANGED TO C-3610)

A Okay. After I had familiarized myself with what

| was happening on the watch, what the traffic was, what

people were doing, or what they were supposed to be doing,

' 1 went down and got a cup of coffee, checked the weather.

I may have been gone for five minutes, came back up,
probably spent another five minutes just sitting there,
which is mostly what we do, and then at midnight, started
in on the midnight watch routine, which was to change the
tapes, clean the heads, file the tapes, make the midwatch
log entry, which involves checking the radar calibration on

Middle Rock, and then filing the day’s traffic and entering
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that in the various logs that were required at the time.
Q Pretty much routine administrative duties?

A Right. It took me -- I didn’t know for sure at
the time, but it took me probably twelve to fifteen
minutes.

Q Then when you left your radar room, if you want
to call it that, and went down below to get a cup of

coffee, I think you said, right?

A Right,
G The only person there would be the radio man,
right?

A That’s right.

Q He’s not a radar -- qualified to operate radar,
is he?

A No.

Q But you felt under the circumstances you could

certainly leave him alone, you know, because you were close

| by and could be called in an emergency?

A Right, and we had no reason to suspect that there

was anything happening out of the ordinary.

Q It seemed 1ike everything was routine, right?
A That is correct.
Q Considering the vessel’s location, course, and

everything else?

A From the information that we had from him, and
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the fact we could no longer hold him on radar, it was more
or less -- the next move was his.

Q You were waiting for a radio report?

A That’s right.

Q Say at Naked Island?

A Well, no. I was waiting for what Mr. Taylor
relayed to me. 1 expected him to call me when he's cleared
the ice.

Q On the other hand, the radio works both ways,
right? You could certainly call if you wanted to?

A That’s right.

Q So is it fair to say, sir, then, that from the
time you arrived at the station until you got the call at
0026, you made no efforts to see if you could actually
visibly see the Exxon vValdez on radar?

A No. About the time that I responded to the

| Chevron California, advised him of the outbound traffic,

which the oniy outbound traffic was the Exxon Valdez, and I
repeated his ~- essentially what Mr. Taylor had told me to
the Chevron California. Then I began to wonder, where is
he? And it wasn’t just a few minutes after that that he
called.

Q Okay. But my question was, did you ever put the
scope on the twelve-mile scale or six-mile scale to see if

you could see the Exxon Valdez prior to grounding?
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A No, not until after he called.

Q So the answer 1is you did not, right? Did not
attempt to see him on radar until after the grounding?

A Not until after he called..

Q When you did flip it on to the next scale, you
said that you saw him clearly, right?

A Well, I saw a target there. 1 was not sure that
it was him until I called the vessel to verify its
position.

Q But you saw something that was just off Bligh

. Reef?

A That is correct.

G And not only was it something that you could see
sc clearly, you could even tell its heading. 1Is that
right?

A Pretty much so. I could tell that he was broad
side to the radar.

Q Because it had such a strong spot on the scope,

if you will?

A Uh-huh.

Q And it’s somewhat elongated, was it?

A Yes.

Q Had you turned that on any earlier, sir, I guess

you don’t know whether you would have been able to see him

or not, say ten minutes earlier, fifteen minutes earlier?
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A I really don’t know.

Q Had you done so, had you turned it on, do you
know what you would have done if you saw the vessel
apparently too close to Bligh Reef or in an area where you
thought was dangerous or hazardous?

MR. COLE: Judge, I object. Can we approach the
Bench?

THE COURT: A1l right.

(The following was said at the bench.)

MR. COLE: My objection is (inaudible) of the

. Coast Guard and my understanding is that’s not

Mr. Madson’s addressing. (Inaudible) is not -- it’s

a issue but I thought

THE COURT: Okay. The objection is overruled.
You may ask the question,
(The following was said in open court.)

BY MR. MADSON: (Resuming)

Q Mr. Blandford, do you recall that question, sir?
A Would you restate it, please?
Q Had you turned the radar on sooner, and had you

got a strong, visual contact that indicated to you, with
your experience, that the vessel was in peril, what would
you have done, if anything?

A Well, if 1 would have switched the radar at --

if, number one, I had switched the radar, if number two, I
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had been able to see him on the radar, and number three, he

appeared to be standing into danger, I probably would have
called him and asked what his intentions were?

Q But certainly your function, or one of your

functions, is to prevent groundings and accidents? 1Is that

not true?
A To try to help prevent. We can’t absolutely --
we can’t prevent anything.
Q And accidents happen, right?
A That’s right.
Q Groundings happen?
A Our --
THE COURT: There’s no question.
MR. COLE: I object to that and move to strike
Mr. Madson’s comment. Unless it’s a question.
MR. MADSON: 1 phrased it as a question:
"Groundings happen, right?” with a question mark after it.
MR. COLE: I object to the nature of that
question,
THE COURT: Objection is sustained, Mr. Madson.
It’s argumentative.
BY MR. MADSON: (Resuming)
Q After you brought your message -- well, first of
all, the message came from the vessel, you said, at 02 --

00267
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Correct.

You said you noted the clock afterwards, 0028,

which meant it was approximately two minutes, right?

A

Q

Right.

Now, the conversation -- you said you reviewed a

transcript earlier of that conversation, sir?

A Yes, I have.

Q And you listened to the tape, right?

A Uh-huh.

G wWere the words that were actually spoken to you
at that time -- 0026 -- Yeah, it’s Valdez back. Yeah,

should be on your radar there. We're fetched up hard

. aground north of Goose Island off Bligh Reef evidently

leaking some 01l and we’re going to be here for awhile, so

A

Q

| you’re notified. 1Is that correct?

That’s essentially it.

The vessel was off Bligh Reef, was it not?

That’s where it was located?

> o r O

[

It was —--

On or off, but it --
Yes.

But it was --

It was on it.

Yeah.

Technically speaking, he was aground here and
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Bliigh Reef is named right here. but this whole area is
considered Bligh Reef.

Q So is it fair to say it’s kind of up to
subjective judgment as to whether you’re actually on Bligh
Reef or another part of a reef which might be near Bligh
Reef?

A That’'s gquite subjective.

Q And you said at that point your adrenalin started
kicking in and you were guite excited, right?

A Uh-huh.

Q Is it fair to say the person on the other end of
i that radio transmission might have had his adrenalin kind
1
| of pumped up a little, too?

MR. COLE: Objection. Speculation.

MR. MADSON: If he knows, Your Honor.

THE COURT: Don’t answer the question. It’s got

1 to be speculation and it can’t help the finder of fact.

BY MR, MADSON: (Resuming)
Q Wwell, it was an exciting time for you, wasn't it?
A I wouldn’t want to relive it.

Q You said something about flight or fight
instinct. What does that mean?

A well, the basic, you know -- when you’re -- if --
generally that’s applied to when you’re cornered, but you

can also apply it to pretty, you know, any cataclysmic
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event.

Q You also said something about, "well, this i1s the
big one,"” right?

A Uh-huh.

Q Does that imply, sir, that you were expecting
something like this to happen?

A No, it doesn’t. It means that -- if it ever

happens, it’s going to be a big one.

Q And after it did happen, you realized --

A It never was supposed to happen, but --

Q It did.

A -- it did.

Q And of course, you were part of the process, if

you will, or the means to insure that it doesn’t happen,

right?

A Well -- you say part of the means to insure.
what do you mean?

Q You’re trying to prevent this. One of your jobs
is to try to prevent 1it, right?

A That’s what we’re hopefully there for.

Q Mr. Cole asked you about the Exhibit Number 75,
the user’s manual there. Now, that’s the one that goes on
the -- the small one there. As far as you know, that’s the
one that vessels are supposed to have on board, correct?

A Correct.
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Q And you have one that you’ve already identified
as Exhibit Number I, as the user’s manual that you operate
under, right?
A This is our operating manual. These are our

watch procedures.

Q Right. That’s what you have at your station --

A Right.

Q And Exhibit 75 is what --

A This is to the public; this is internal.

o When you say this, that’s the --

A 75 is a public document:; this is an internal
document.

Q And that’s number I?

A G.

Q G, excuse me.

A No -- I got the wrong one.

Q I got --

A You got --

Q (Inaudible) because I have it up here. Let me

get it back to you, sir. I didn’t mean to pull a sneaky
there.

A Exhibit I is the Traffic Center manual, which is
an internal document used by the Traffic Center to operate
on a daily basis. This is a public document that’s to be

on the bridge of the ship of all participating vessels,
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Number 75.
Q Thank you.
Do you know who the 0/0/D was on duty that night,
sir?
A Petty Officer Gonzalez, I believe.
Q And do you know whether or not he was on --

actually, physically, at the VTC center when the grounding

occurred?
A No. He was at home.
Q He was what?
A At home.
G According to the manual, wasn’t he supposed to be

| at the station?

A Pardon?
Q Was he supposed to be at the station?
A They hadn’t -- the 0/0/Ds had been going home for

guite awhile prior to this at night, leaving at about 2200

i at night, I believe.

Q Lastly, when you came on duty until the
grounding, the Exxon Valdez was the only ship that was even
arguably under radar surveillance or coverage, was it not?

A He was the only within range.

Q The only one that you could have watched, had you
chose to do so?

A No, not had I chose to do so. He was the only
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one that was in range if we had been able to watch him.

o] And you don’t know if you were able or not during
this half-hour period or thereabouts, because you did not
try to do that?

A Mr. Taylor -- 1 had no reason to doubt what Mr.
Taylor had told me. 1’d been relieving him for
two-and-a-half years, and if he says we’re losing the

targets down there, I have no reason to doubt him.

Q Yeah, but the fact --
A If the --
Q -- remains that when you did turn it on later, he

was there, clear as can be?

A That is correct. That was -- that would have
been roughly 45 minutes from when I relieved him.

e And, of course, that radar coverage is subject to
change almost minute by minute because of weather
conditions?

A wWell, it really depends on the weather. It can
be squally. You can have an overall just blanket type
snowstorm, or little cells or little squalls. But on
several occasions within the past month, I’ve observed
inbound vessels, thousand-foot tankers in ballast, 1like
pictured on their picture, and I’ve had contact with them,
and at times, they have completely disappeared from the

scope in the area between Bligh Reef buoy and Busby Island.
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And i1t seems -- I know it seems phenomenal, but in
ballast, the ship’s presenting probably three times the
surface area of the ship that’s ladened, and even so, at
times, they just disappear. And our radar right now is
just tuned to the max. It’s -- it’s really putting out.

Q Stretched right to the maximum of its
capabilities?

A I believe -- 1 believe it is.

Q And this -- what you just described about losing
some of these contacts in ships and ballast, is this
something rather new, a new phenomenon? Or has this been a
routine since you’ve been (inaudible).

A It’s routine.

Q Since ’867

A That’s right. There’s not a radar made -- it’s

my belief there’'s not a radar made of this type that would

¢ function any better than the one we have.

Q Is it fair to say, sir, when you didn’t have him
on radar, or believed he wasn’t on radar, and you went
around 90ur normal administrative duties, it’s kind of
similar to a situation like out of sight, out of mind? You
weren’t really thinking about the Exxon Valdez?

A Well, our duty is to monitor the vessels, and we
have to use the best means available. If we don’t have the

radar means available, we always have —-- which we consider
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to be the primary means -- is our radio aspect. And that
-- we’re almost positive of having -- unless we have some
kind of calamity, or massive power outages, or whatever,
we’'ll always have that capability.

So that’s our number one resource.

Q Radio’s number one because the range is --

A Right.

Q -- is extended further, right?

A Right. And we know that their limits are -- I

think I’m probably stating a personal belief here, but, you
kncw, I know there are limits on radar, effectiveness of
radar, from monitoring the traffic and for that reason,
it’s been my belief that that was why the focus of this

system has been directed at the narrows, since 1977.

Q Since 1977, it’s been directed primarily at the
NArrows?
A Correct.

MR. MADSON: Your Honor, could I approach the

bench a second?

THE COURT: Yes, sir. Mr. Cole?

MR. COLE: Yes, Your Honor.

(The following was said at the bench:)

MR. MADSON: Your Honor, this raises the whole

thing that the Court ruled on earlier

(inaudible) 1977 to '84 . I think
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he’s gave his opinion.

THE COURT: Well, he give his opinion

that was not even responsive to a question. I’m not going

to let this because of the nonresponsive answer.

MR. MADSON: Then 1 ask that it be stricken, Your
Honor.

THE COURT: Being nonresponsive, what do you wish
to have stricken?

MR. MADSON: Whether it’s 1877 onward
1877.

THE COURT: Which specific words?

MR. MADSON: 1 don't remember exactly what he
said in the answer right now, but he said since 1877 it’'s
been basically the situation as far as radar coverage is
concerned.

THE COURT: There was plenty of opportunity to
contro?! your witness when he said, "This is my personal
opinion."” You could have stopped him at that time. Your
request i1s denied.

(The following was said in open court:)

BY MR. MADSON: (Resuming)

Q Mr. Blandford, you just gave opinion which you
said is your personal opinion, right?
A Probably. I --

Q It may or may not be?
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I would not -- I would not say that would be the

initial opinion of the U.S. Coast Guard.

Q

Right. That’s yours and not what might be an

official opinion, right?

A
Q
times,

A

questions.

Q

Right.

Your duties are to maintain a radar watch at all

are they not?

Uh-huh.

MR. MADSON: Thank you. I don’t have any other

REDIRECT EXAMINATION
BY MR, COLE:

Mr. Blandford, who’s in the best position to

navigate a tanker, a tanker captain himself or you sitting

in a small

MR. MADSON: I object, Your Honor. It’'s a

leading question.

> O P O

> 0O

THE COURT: Rephrase your question, Mr. Cole.

BY MR. COLE: (Resuming)

Who is in the best position to navigate a tanker?
Certainly the master.

Why is that?

Or the person piloting the vessel.

Why is that?

Well, in reference to a VTC with radar coverage,
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1 can only see if we have the vessels -- if we have contact
with these vessels, I can only see him in relation to where
he is with other vessels and/or hazards.

I can’t see what he can see. If he’s 15 miles
away, my representation of his vessel has built in by the
1imits of the radar a certain degree of error. I know
approximately where he is, but he being on the vessel with
his own radars, which may or may not be better than mine,
is much closer to the locale and 1 can’t see what he sees.

Q Is that why there is that one passage that I
asked you to read to the jury in the systems manual? Is
that why the language is there?

A That’s correct. I would --

MR. MADSON: Your Honor, I'd object to that. I
don’t think the witness can answer why the language is
there. Whoever publishes the manual is in a position to
know that.

THE COURT: I think the objection sounds like
foundation, and 1’11 sustain it.

BY MR. COLE: (Resuming)

Q Now, did you get any calls from the master or
anybody else representing themselves to be the
representative of the Exxon Valdez saying that they were
going to turn to a heading of 1807

A No.
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Q Did you get any calls from the master saying that
he was going to leave the bridge and wanted you to watch

over his tanker?

A No.
Q You said that -- in response to Mr. Madson’s
questions, that you were calibrating -- that about

midnight, you were calibrating the radar at Three Mile
Rock. You placed it on the three-mile radar.
A Middle Rock.
Q Middle Rock. I’m sorry.
Were you looking for the Exxon Valdez at that
time?
A No.

Q And why not?

A Because I had -- I was calibrating the radar.

Q was --

A I wasn’t looking for him, because he had been
lost, and I had no -- I had no reason to believe that

anything was happening other than what Mr. Taylor had told
me.

Q Now, what’s been identified as Defendant’s
Exhibit I, just to clarify this, this is a manual that is
given to the watch standers, is that correct? And the
personnel in the Coast Guard?

A Right. You could call this SOP, if you want to.




20

21

22

23

24

25

Q Which means?

A Standard Operating Procedure.

Q And is that distributed to, say, tanker captains?

A No, it isn’t.

(Pause)
MR. COLE: If I could have just one minute, Your
Honor .
(Pause)
I have nothing further.
RECROSS EXAMINATION
BY MR. MADSON:

Q Mr. Blandford, Jjust a question or two. Recalling
the question about error on the radar, can you describe
that in somewhat better terms? What are you talking about
when you say error?

A well, generally all radar -- excuse me, radars of
this type have a certain amount inherent error, plus or
minus 2 or 3 percent, or whatever. And if you have that
much error in a bearing at 15 miles, that’'s quite a bit
larger number than it is plus or minus -- or than that same
error applied down to three miles.

Q Maybe I can -- if your target is at three miles,
your error in your radar is still the same, 2 or 3 percent,
right?

A Uh-huh.




20

21

22

23

24

25

113

Q But that means that you’re -- the target 1is
actually much closer to where it should be, as opposed to,
say, 12 miles with the same degree of error?

A Right. Right. If you have him at ten miles and
your error is 3 percent, obviously you’ve got -- well, 3
percent of ten miles would be a third of a mile. And --
versus a -- at one mile, it would be, instead of
three-tenths, it would be three-hundredths.

Q Now, when you are monitoring radar, and a vessel
is, say, inbound, at, say, Valdez Arm, and and it strays
from the lane, the proper lane, isn’t it a fact, sir, that
you would get on the radio and say, “"You are outside the

lanes. Please make a correction?”

A Where --

Q Say he’s just inbound. He'’'s supposed to be in
L your --

A Okay, 1in your -- 1in what position?

Q well, let’s assume he’s in the separation zone,

okay? He’s strayed off --

A Somewhere --

Q Yeah.

A -- above Bligh Reef?

Q well, let’s say above Bligh Reef.

A And he’'s in the separation zone. You can see him

on your radar and your error is such that you can still
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Would you not get on the radio and say you are in
an improper position, you're not in a lane, please make the
correction?

A No. 1I1'd probably call him up and say, "What's --
what are your intentions?” It may be ~- he may, number

one, not know he’s there or have a good reason for being

there.
Q But at least you’d tell him --
A What I would 1ike to know first, why he’s there.
Q Because you know that’s a place that is not a

proper place for him to be, right.
A Correct.
Q Have you ever directed a vessel to return to the

lane, directed?

A Personally?

Q Yes.

A Not that I can recall.

Q Do you know if other people have done that, other

watch standers have?

MR. COLE: Objection. Hearsay.

THE COURT: Unless it’s based on his personal
knowledge and presence, it would be hearsay, wouldn’t it,
Mr. Madson?

MR. MADSON: Well, maybe, Your Honor, I would ask
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this question. Were you physically present when some other
watch stander or O/D has done that?

A Not that I recall.

Q Now, when you were aware that the Exxon valdez
was going to -- was on a course of 200, but going to weave
its way through the ice, or deviate thrbugh the ice, this
implied to you, did it not, that it would not remain in
that course forever. It was going to have to make a course

change, and weave through the ice.

A I didn’t really understand it to be weaving.
Q Or deviate.
A Right. My understanding it would be on a course

of 200 and taking the straight --

Q Okay. But do you know what he actually told Mr,
Taylor? 1I’'m speaking of the person on the ship.

MR. COLE: Objection, hearsay.

THE COURT: Well, that’s been opened up by both
sides. I think that’s been waived. Go ahead and answer
it.

BY MR. MADSON: (Resuming)

Q Do you know the exact words that were used by the
person on the ship, the Exxon Valdez, to Mr. Taylor? Do
you know those?

A Right.

Q Only through what Mr. Taylor told you, right?
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A Right, up until I read the -- 1 listened to the
tape and saw --

Q Well, did Mr. Taylor not tell you that the vessel
was going on that course, but then was going to wind its
way, Or weave its way, through the ice?

A I can’t recall the exact word, wind or weave, or
-- to make his way through the ice is what I was impressed
with,

Q And if ice is in the way, you have to change one
way or the other to get around it. 1s that fair to say?

A Right. Wwell, we didn’t know -- I didn’t know 1if

i he was skirting it, or going through it, or --

Q Sure. You weren’'t there, and you weren’t in the

best position to determine what he had to do, right?

A Correct.
Q But you’ve said that the person on the bridge --
A We couldn’'t see him, and we couldn’t see the ice,

so we're pretty much relying on what he says.

Q Do you ever tell a vessel, radio a vessel, and
tell them that, "You’re no longer on radar. We cannot see
you?"

A No.

MR. MADSON: Thank you, sir. I don’t have any
other questions.

THE COURT: Anything further, Mr. Cole?
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MR. COLE: No.

THE COURT: A1l right. You’re excused for now.
That completes the examination.

We’11l take our lunch break now, ladies and
gentlemen. We’ll take until about 1:15. Don't discuss
this case among yourselves or with any other person. Do
not form or express any opinions concerning the case.

watch for press badges. 1If you are inadvertently

exposed to somebody who’s wearing a press badge, and they

. start to talk, they may not know you’re a juror, so just

et them know you’re a juror, and just avoid -- avoid that

contact, if you can. They are very responsible, and
they’re wearing their press badges at all times in the
building, so that should become obvious to you.

We’1l see you back after lunch.

THE CLERK: Please rise. This court stands in
recess subject to call.

(Whereupon, at 11:55 o’clock a.m., a luncheon

recess was taken.)
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(1:16 p.m.)

THE CLERK: This court is in session.

THE COURT: You may be seated.

I have a note from a juror which 1’11 share with
counsel and associate media people. "Would it be possible
to instruct the media to not tape their coverage outside
the elevator doors? When I returned from lunch this
afternoon, KIMO was taping right outside the elevator.
making it hard to avoid the media. I thought about
bringing 1t to their attention that I was a juror, however
the camera was taping; I did not want to end up on their
tape.

“"Their conversation, as much as I heard, dealt
with the defense blaming the U.S. Coast Guard. Perhaps 1t
1s not anything of importance, but-you did instruct us to
bring it to your attention.” Signed by one of the jurors.

Al11 1 can say is 1'd ask the media, those of you

in the back of the one-way glass and the rest of the media.

to use some discretion. I'm not sure exactly where this
took place, but on this floor, there’s to be no media
coverage outside the courtroom, and if it was downstairs,
the jurors have to use the tape, and if you rush to
interview people who are getting on board, you may

inadvertently come in contact with jurors.
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I don’t think anybody would want such a jury
taint that would result in us having to declare a mistrial,
and I doubt that would ever happen, but let’s nip it in the
bud if it’'s getting started.

As far as their conversation, juror

heard something that dealt with the defense blaming the
U.S. Coast Guard. She brought it to my attention, as I
instructed her, and I don’t know what else to do about that
except just notify media.

Do counsel need to address this any further?

MR. MADSON: I don’t believe so, Your Honor.

THE COURT: Do you need to address 1t any
further, Mr. --

MR. COLE: Could I just have a minute?

THE COURT: A1l right.

(Pause)

MR. COLE: Does the note indicate whether 1t was
just the --

THE COURT: I read the note to me.

MR. COLE: I was trying to figure out whether Mr.
Madson was there and they were interviewing him --

MR. MADSON: I was not there --

THE COURT: I read the note to you, Mr. Cole. 1
read it to you verbatim. Their conversétion -- it said the

media was taping and I did not want to be on their tape. 1
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don’t now who they were taping, if they were taping Mr.
Madson, the Defendant. Their conversation, as much as I
heard, dealt with the defense blaming the U.S. Coast
Guard. Perhaps this is not anything of importance, but you
did instruct us to bring it to your attention.

MR. MADSON: Your Honor, since the question was
asked, I can only say it was none of us. I don’t know
anything about it until the Court read that note.

THE COURT: A1l right. I just want to bring it
to the court’s attention. We’ll mark this, and make 1t --
we won’t mark it; let’s make it part of the file, though.

Ready for the jury? Ready for the next witness?

MR. COLE: Yes.

THE COURT: A1l right. Go get the witness.
we’ll bring the Jjury 1in.

(Whereupon, the jury enters the courtroom.)

THE COURT: You may call your next witness, Mr.

i Ccle.

MR. COLE: Your Honor, at this time, the State
would call Mr. Harry Claar to the stand.
Whereupon,
HARRY L. CLAAR II
called as a withess by counsel for the State of Alaska, and
having been duly sworn by the Clerk, was examined and

testified as follows:
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THE CLERK: Sir, would you please state your full
name, and spell your last name?

THE WITNESS: Harry LeMoyne (PH) Claar 1II,

C-1-a-a-r.
THE CLERK: And your current mailing address?
THE WITNESS: Box 7673 Incline Village, Nevada.
THE CLERK: And what is your current occupation?
THE WITNESS: Merchant seaman.
THE CLERK: Thank you.
DIRECT EXAMINATION
BY MR. COLE:
Q Mr. Claar, how long have you been a Merchant
Seaman?
A About 13 years.
Q Would you tell the jury what type of licenses you

held, or you hold now?

A I have an AB’s ticket, unlimited AB’s ticket.

¢ wWwhen did you get that?

A 77, 78, some time around there.

Q And would you give the jury an idea of what type
of jobs you’'ve had in the maritime industry?

A I’ve worked as an AB, a ship’s carpenter, a
bo’sun, a bo’sun mate.

Q when did you begin working for Exxon?

A Two years ago. '88, January ’'88.
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And what did you hire on as?
AB.

Did you attend any schools or anything like that,

or training courses with Exxon?

No.

Are you working towards some now?
No.

wWho are you working for now?

I work for Arco now.

What are you doing for them?

I'm an AB.

wWwhen did you change?

Just -- the end of November.

Back in March of 1889, which vessel were you

assigned to?

I was on the Exxon Valdez.

How long had you been assigned to that vessel?

I spent a total of 90 days on it.

And did you sail on any other vessels other than
Valdez for Exxon?

Yes.

What vessels would those be, then?

Venetia, the Washington and the Philadelphia.

And was that engagement on the West Coast or on

the East Coast?
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A West Coast.

Q Can you give the jury an idea of how many trips
you made to Prince William Sound while you were working for
Exxon?

A I don’t know, a dozen, fifteen.

Q And how about on the Exxon Valdez?

A I don’t -- I don’t know. Maybe three.

Q wWho were the captains aboard the Exxon Valde:z
while you were an able-bodied seaman?

A when I first went aboard, Captain Stalser (PH)

| was there, and then Captain Hazelwood relieved him.

G How long had you been sailing on the Exxon Valde:z
when Captain Hazelwood came aboard?

A I don't -- I don’t remember when he came aboard.

Q How long did you sail with him after? Do you
have any idea?

A Three weeks, a month. I don’t reéW]y remember.

Q wWould you tell the jury a little bit about how
the ABs coordinate their watches, how they coordinated

their watches aboard the Exxon Valdez.

A I don’t understand exactly what you mean.
Q Did you have a partner?
A Yes.

Q who would that have been?

A Paul Radkey was my watch partner.
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Q And was he an able-bodied seaman also?

A Yes.

Q wWhat shift did you work?

A We were on the 8:00 to 12:00 watch.

Q Would you explain to the jury what that means?

A we worked from 8:00 in the morning until
midnight, and from -- or from 8:00 in the morning until

midnight, from 8:00 in the morning until noon.

Q Would you give the jury an idea of what your
respcnsibilities would have been as an able-bodied seaman
while you were say, for instance, out at sea?

i A During the day it was mostly day work. We just
-- maintenance. And at night, we stood bridge watch
lookout and wheel watches.

Q Do you remember being on the Exxon Valdez when it

arrived in Valdez on March 22, 19897

A I don’t know what you mean, do I remember 1t?
' Q Do you remember being on the Exxon Valdez”?

A Yes, 1 remember being there.

Q ° And do you remember what time it arrived in

Valdez that evening.

A No, I don’t -- don’t recall. It seems to me that
it was the end of our watch, though. It was real close to
the end of it.

Q Do you remember if you were at the helm or out on
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the bow?

A wWhen we arrived?

Q Yes.

A I think I was on the -- on the wheel.

Q What did you do after the Exxon Valdez had docked
that evening?

A I probably went to bed, if it was at the end of

our watch.

s Did you man your shift that next day --
A Yes.
Q -- the 8:00 to 12:00 shift.
what would you have done -- what did you do

during that shift?

A well, we were taking cargo, from what I recall,

and we just stood our regular cargo watches, you know.

| Just took owages and sounding the tanks and that sort of

:thing.

Q And would that have been at the request of who?

A That’s -- I don’t understand what you mean by at
the request of.

Q who would have asked you to do certain things
during that watch?

A The mate on watch.

Q Who was the mate that oversaw you?

A Greg Cousins.
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Q Now, can you tell the jury what time you were
called out to work that evening?
A It was around 7:20 or 7:30.
Q Why were you called out prior to your -- was that
prior to your shift?
A Yes.

Q wWwhy would that have been?

A We were leaving, and we had to secure the deck
for sea.
G wWhat were your responsibilities during that

undocking process?
A Well, after we secured the deck, I was forward,

and I was the lookout, forward.

Q That would have been in -- on the front of the
tanker?

A Right.

C And there’s a pointer there. Can you indicate on

that picture there to your left where you would have been~?
Do you see a pointer up there?
A No. I would have been up here.8
Q Okay.
Can you tell the jury, do you remember what the
weather was like that evening?
A It was kind of a slushy sort of rain, or snow, or

whatever you call it.
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Q Would the -- were there heavy winds or heavy wave
action while you were (inaudible)?

A I don’t recall that it was wave action.

Q Now, on the trip out to the entrance, did you
remain out on the bow?

A No. Al11 -- I didn’t stay the entire watch up
there.

Q When -- about what time would you have -- did you
end your watch?

A On the bow?

Q On the bow. .
A 10:30.
Q When you’'re out on the bow, how do you

communicate with the bridge?

A With a handheld radio.

¢ What are your responsibilities when you’re out on
the bow?

A To watch out for things, report 1lights, vessels
and --

Q Did you report any lights that evening?

A Yes.

Q Do you remember which one those were?

A No.

Q What -- did anything eventful happen while you

were -- that you remember while you were out on the bow on
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the look-out?

A No.

Q At some point, you indicated that you were
contacted about being relieved on the bow. Where did you
go from there?

A I went to the -- down the mess decks and took a

break, changed my clothes, and went to the bridge.

Q How long were you there to change your close?

A Well, I took a twenty-minute break all totalled.

Q who was on lookout at that time?

A While I was on break?

Q Yes.

A There was no one on the bow.

Q Where did you go after you were done with your
break?

A I went to the bridge.

Q Would you describe for the jury what your -- you

then replaced the helmsmen, is that right?

A Right.

Q Would you describe for the jury what your
responsibilities as a helmsman were at that time?

A Well, to steer the ship on a given course.

Q And do you make the decision on where to steer,
or how does that --

A No.
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Q Who gives you -- who makes those decisions?

A Well, the mate on watch.

Q And if the captain has the conn, who would give
it then?

A The captain.

Q Would you -- I’'d like you to talk just a little

bit and explain to the jury how the vessel is steered.
What type of console does the Exxon -- does the Exxon
Valdez have? i

A well, of course, it has a small steering wheel, I
guess you’d call it, and 1 guess the console is probably as
wide as this, and it has a little video screen.

Q what information was on the console video screen?

A There’s the course, the rudder angle, and the
rate of swing indicator.

Q Did you -- do you use those in the course of your
duties as a helmsman?

A Yes.

Q Where there other course heading indicators that
you could see while you were at the helm?

A I don’t -- I don’t really remember.

Q How about were there other indicators, rudder
indicators, rudder angles?

A Yes.

Q Where would those have been?
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Well, there’s -- jt’s been awhile since I’ve been

so -- but from what 1 can recall, there was one

I think there’s one on each wing of the bridge.
How do you place the -- did you place the Exxon
auto pilot or Iron Mike?

There’s --

MR. CHALOS: Objection, Your Honor. Foundation.

MR. COLE: 1’11 lay the foundation.

By MR. COLE: (Resuming)

Could the Exxon Valdez be placed in auto pilot?
Yes.

How do you do that?

There's a button to push.

And would the console tell you whether or not you

were on automatic pilot or in the helm mode?

A Yes.

Q Would you explain to the jury where that
information -- where you could determine that?

A~ I'm not absolutely certain again, but it seems to

me that there’s a little pinpoint red l1ight that comes on,

and there’

s the course that it’s steering kind of pops up

in the corner of this video screen.

Q

place the

While you were at the helm, was it your duty to

tanker on automatic pilot or not?

And if I’m not
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Was it my duty to do it?
Yes.
No.
who made that decision?
That I should put it on? The captain did.
And would it be the same sort or when the
pilot would come off?
Yes, 1 suppose so.
MR. CHALOS: Your Honor, 1’'d like to object

Mr. Cole speaking generally, or in this specific

THE COURT: Maybe you can be a little more

I'm having a hard time understanding what you’re

talking about there.

Q

BY MR. COLE: (Resuming)

when the vessel is in automatic piiot, could --

what would happen when you turned the wheel?

A

Q

Nothing.

when you say nothing, what do you mean? Would

the rudder angles, would the rudder turn --

A
Q

up on the
A

Q

The wheel -- no.

When you came on the bridge that evening, who was
bridge?

I saw the pilot and the third mate.

Would you explain to the jury, is there a
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procedure whereby you go through when you repltace the
helmsman up on the bridge?

A well, just go up -- the helmsman tells you what
course you’'re steering, and just shout out to whoever
happens to be on the conn that you’re relieving the wheel
and repeat the course.

Q How about whether or not it's on Iron Mike or
automatic pilot?

A Normally, if it would be on the Mike, there
wouldn’'t be a relief of the heilm, unless you were actually
standing there watching it, I guess. I don’t recall doing
that.

Q When you replaced Mr. Radkey, did the two of you

follow that procedure?

A Yes.

Q Do you remember what your heading was at that
time?

A We were not in the middle of it. At the end of a

course change, we were coming to 219.

Q Was the tanker on automatic pilot at that time?
A No.

Q Was Captain Hazelwood present?

A I don’t recall that he was.

And approximately what time did this occur?

O

At ten minutes to 11:00.
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Q When you came on the bridge, did you look at any
of the charts or look at the radar?

A No.

Q why not?

A I was interested in getting to the wheel and
relieving my watch partner, and I don’t normally look at
the radar or the charts when I go up on the bridge. 1It’s
not my job.

Q When you say it’s not your job, the navigation of
the vessel is not your job, is that right?

A Right.

Q How long were you at the helm before you real --

before Captain Hazelwood came up on the bridge?

A I don’t know.

Q Do you remember the pilot disembarking that
evening”?

A yes.

Q About what time was that?

A Around 11:20, 11:25.

Q What was the ship’s heading at that time?

A I believe at that time we were still steering
219.

Q Was Captain Hazelwood at the bridge when you --
when the pilot left?

A Yes.
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Q Now, 1s there a procedure whereby you contact the

next watch to let them know about their shift coming up?

A I would call them on the phone.
Q And what time do you generally call them?
A 11:20.

Q And what time do they generally report for the

change of shift?

A At ten minutes to the hour.

Q Did you do that on that evening?

A Yes.

Q who would you have called?

A I called Maureen Jones and Bob Kagan.

Q What time would that have been?

A 11:20.

Q Did you call up Mr. LeCain?

A No.

Q why not~?

A Well, normally the mate called 1is on relijef.

Q Where was the mate at 11:207?

A I think he was out on deck helping with the
pilot.

Q wWhat course changes did you make then after the

pilot left the vessel that evening?
A It came to 200 and to 180.

Q Do you remember when the 200 command was given?
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No.

Do you remember if the third mate was on the

bridge when that was --

Q
about the

A

Q

A

Q

I don’t remember.

Do you remember when the second course change was

I don’t remember the exact time, no.
Approximately?

well, it was close to the end of the watch.

Were you given any other instructions at the time
steering of the vessel after the second command”
I was told to put it on the Mike.

Who gave you that instruction?

The captain.

Do you remember how long after you received that

command you were at the helm before being relieved by Mr.

Kagan?
A

minutes.
Q
A
Q
A

couple of

Just several minutes, I suppose. Maybe five

What happened when Mr. Kagan came to the bridge?
I did -- you mean when he relieved me?

Yeah. When he first came to the bridge.

Well, he came up -- it seemed like he got there a

minutes early, and he had forgotten his jacket,

so he went back to get his jacket, and when he came back, 1
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was just -- I had Jjust steadied it up and put it on the
Mike.

Q And when you say "on the Mike," you mean --

A On the gyro.

Q Yes. Gyro, or automatic pilot?

A Right.

Q Where was the third mate during this period?

A I don’t remember whether he was on the bridge or

not. He may have stil1 been down on deck securing the

pilot ladder. He showed up, 1 suppose, shortly -- around
that time.
Q What time did Mr. Kagan replace you that evening?
A At ten minutes to 12:00.
Q What did you tell him, then, when you -- when he

replaced you?
i A I told him that I had just steadied it up on 180
| and put it on the Mike, and that -- for him to stand for a
I few minutes and make sure it was steering a straight
course.

Q °~ Did you know where you were in Prince William

Sound at that time?

A No.
Q Could you see any lights out in front of you?
A No.
Q when did Maureen Jones come up that evening?




20

2]

22

23

24

25

137

A I believe she came up just a few minutes before
Bob Kagan did.

Q Where did she go?

A To the starboard wing, from what I recall.

Q Would you point out the starboard wing on the
Exxon Valdez?

A well, right here.

Q After being relieved from duty that evening,

where did you go.

A I jJust went below.
Q when you say "below,” what do you mean?
A I went to the mess decks and got a drink and then

went to the day room and went to my room.

Q When was the first time you were aware that the
Exxon Valdez grounded?

A I was in one of the passageways and I rang the
pumpman, and he said the rig had gone aground.

Q What did you do after that?

A There wasn’t anything I could do. I was Jjust
there. I went outside an shined my light over the side to
see if I could see any oil, or smell any oil. I just
stayed up -- I stayed up for several hours after that, just
kind of wandering around.

Q Could you smell the oil then?

A Yes, uh-huh.
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Would you describe for the jury what that looked

well, it was dark. I mean, I could tell that

oil on the water, but I -- it’s -~

on?

Q

Q Could you actualily see it coming up?
A No. I didn’t go up to where the ship
I was aft.
Q How did you know that there was oil out there?
A Well, I -- it just looked different than water
does.
Q Could you smell it?
A Yes.
Q wWas it a strong odor, or --
A Yes.
Q Did you go back to your room at some point?
A Yes.
Q Did you receive any instructions while you were’
: in your room that evening -- or morning, I guess.
A No. Greg Cousins came around and said that we

had gone aground and the Coast Guard was coming out.

Did he give you any further instructions later

No.
wWhen was that?

I don’'t know.
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0 what -- what was Exxon’s policy as far as
possession of alcohol on a tanker?
A well, my understanding was that you weren’t
supposed to have it?
Q And what were the consequences 1if you were found

in possession?

A well, I suppose you would have been fired for it.
Q And how about alcohol use on the tanker?

A wWell, you weren’t supposed to use it, either.

Q Did you see Captain Hazelwood at all that

morning, after the grounding?
A After the grounding? I saw him the next day.

G when would that have been?

A wWell, it was probably late in the morning. It
seems -- I’'’m not certain, but I think it was on my watch
the next -- the next morning.

Q That would have been 8:00 to 12:007?

A Yes.

Q Where would that have been?

A Down on deck.

Q Did you have any alcohol in your room?

A No.

Q Where you aware of any alcohol on board the Exxon
Valdez?
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MR. COLE: I have nothing further, Your Honor.
MR. CHALOS: Good afternoon, Mr. Claar.
CROSS EXAMINATION
BY MR. CHALOS:

Mr. Claar, you stated that you hold an AB’s

Right.
wWho issued the AB’s ticket?

Coast Guard.

Does an AB’s ticket signify that you're qualified

to steer a vessel, among other duties?

It’s supposed to, yes.

Now, your watch, you said, was the 8:00 to 12:00.

Right.

Was that Greg Cousins’ watch as the third mate?
Yes.

He was your mate on watch, if you will?
Correct.

You stated that you received a call sometime

30 to change watch --

Right.

-- or to change from the lookout to the bridge?
Right.

Where did that call come from?

From the bridge.
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who called you? Do you remember?
I'm not certain, but I think it was the captain.
You recognized the captain’s voice?
Yes.

He speaks in a low, slow, deliberate style, does

Right.

Now, when you got up to the bridge at about ten

minutes of 11:00, you said the captain wasn’t there, is

that correct?

you not?
A

Q

well, I said I didn’t see him.

He could have been off to the side, or on the

Yes.
It could have been -- strike that.

You did see the captain shortly thereafter, did

Yes.

Did the captain speak to you while you were on

the helm in the period that the pilot was on?

A

Q

While the pilot was there?

Yes.

I don’t recall.

Did you see the captain speaking with the pilot?

Yes.
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Q At some point, the pilot left, is that correct?

A Right.

Q And the captain gave you an order to come to 2007
A Correct.

Q wWwhen the captain gave you that order, was the

order clear?

A Yes.

Q Was the captain slurring his words?

A I don’t think so.

Q Did he look to you to be any way impaired?

A No.

Q Did you smell any alcohol on his breath?

A No.

Q Now, yYou had seen the captain the night before as

| well, did you not? Coming in into Valdez?

A Yes, I guess I was on the bridge with him.

Q Was he acting, on this particular night, the same
way he was acting the night before?

A Yes.

Q  Now, at some point, you said the captain gave you

an order to come to 180 and put it on the Mike.

A Right.

Q Was that order clear?

A Yes.

Q Now, you mentioned that that order came near the
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end of your watch, is that correct?

A Correct.

Q And you also mentioned that when Bob Kagan
relieved you, you were still in the process of steadying
up, is that correct?

A No. When Bob relieved me, I had just -- I had
just put it on the Mike when he -- it was like he arrived
simultaneously at that -- when I was putting it on the
Mike.

Q Is it fair to say that, if he relieved you at
2350, you had put that -- the wheel, or the helm, on Iron

Mike right around that time?

A Yes.

Q Now, when Mr. Kagan relieved you, you told him,
"I’m stern 180 and I'm on the Iron Mike." 1Is that correct?

A Right.

Q Mr. Cousins was standing right there, was he not?

A Yes. He was at the rear.

Q And when you shouted out, Mr. Cousins asked you

something, didn’t he?

A Yes.

Q He asked you what was your magnetic heading at
that time?

A Right.

Q Didn’t he?
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A Correct.
Q And you gave him the magnetic heading?
A Yes.

Q Would you explain to the jury what that was, or
what the magnetic heading is?

A To the best of my recollection, it was 155.

Q would you tell them what the magnetic compass is,

as opposed to the gyro compass?

A well, it’s just another compass used for steering
the ship. You know, it’s to check the gyro and -- it’'s -~
it’s not down on the -- you know, in the wheelhouse. 1It’s

up on the top of the wheelhouse. There’s a little
periscope you look through and catch it.

Q So at the time that you were relieved on watch,
you told Mr. Cousins the course that you were steering on

gyro and the course that you were steering on magnetic?

A Correct.

Q The captain was standing there at the same time
as well?

A Yes.

Q Now, after the grounding, you mentioned that you

went down to the mess hall, got yourself something to drink
-- I take it nonalcoholic?
A Right.

Q Did you have anything to eat?
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I don’t think so.
And then you went into the day room?
Uh-huh.
What did you do in the day room?
I just -- you know, 1 just kind of wandered

It's just -- you know, little nervous energy, Jjust

walking around the ship before 1 go to bed.

Q

Now, at some point you felt some vibrations,

didn’t you?

A
Q
| seconds?
A
say.
Q

Yes.

And those vibrations lasted about ten, fifteen

That’s -- yeah, I would suppose. It’s hard to

Prior to feeling those vibrations, did you feel

anything else? I mean, did you feel anything?

A
Q
A

Q

No.
Did you feel any vibrations prior to that?
I don’t recall, no.

Did you feel any vibrations subsequent to the

ten, fifteen second vibrations?

A

Q

I don’t remember that, either.

Now, you stated in one of your interviews that

the general alarm was not used?

A

Correct.
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Q That everyone was told that the vessel was
grounded?

A I don’t know that everyone was told. I was told.

Q That was by Mr. Cousins?

A Right.

Q And you said that -- well, strike that. Let me

ask you this. You mentioned that alcohol is not permitted
on board these vessels --

A Uh-huh.

Q -- and that alcohol use is not permitted aboard
the vessel either? That’s an Exxon policy?

A Yes.

Q You’re not aware of any policy, Exxon policy,

that prohibits someone from having a drink or two ashore,

! do you?
A No.
Q Now, you’ve been a helmsman since 19777
A Right.
Q As a helmsman, is a 10 degree right rudder

command a simple order?

A Yes.

Q Putting the ship over l1ike the Exxon Valdez,
let’s say loaded to 57 feet and doing about 11.75 knots?
Is the task of putting that ship over 10 degrees, right

rudder, a simple one?
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A Yes.

MR. CHALOS: I have no further questions at this
time.

THE COURT: Before you ask, Mr. Cole, I don’t --
I want to hear the difference, if there is any, between a
gyro heading of 180 and a magnetic compass heading of 155.
Is there a difference in those two?

THE WITNESS: Well, the magnetic heading is --

yes, there is a difference. The -- you know, there’s

' magnetic north, and the compass points magnetic north, and

| the gyro is a true north.

THE COURT: ©Oh, 1it’s set to true headings, then,
rather than magnetic headings?

THE WITNESS: The gyro.

THE COURT: A1l right.

THE WITNESS: The magnetic is, of course,
magnetic.

THE COURT: And do you know what the difference
between the true and magnetic headings represents?

THE WITNESS: I don’t understand what you mean by
difference.

MR. CHALOS: Your Honor, may we approach the
bench?

THE COURT: Sure.

(The following was said at the bench:)
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MR. : Maritime law (inaudible).

THE COURT: I understand. I understand what the
variation is. (Inaudible) the jury should hear --

MR. : (Inaudible).

THE COURT: (Inaudible). 1 understand the
difference.

MR. : (Inaudible).

THE COURT: 180 on the gyro is equivalent to 155
magnetic because of a 25 degrees variation.

MR. : (Inaudible).

(The following was said in open court:)

THE COURT: Are you going to get to this in
awhile, Mr. Cole, then?

MR. CHALOS: I can ask this witness, if you like,
Your Honor.

THE COURT: A1l right. Go ahead.

BY MR. CHALOS: (Resuming)

Q Mr. Claar, when 1 asked you about the magnetic
and gyro compass headings, did you understand that Mr.
Cousins was checking the variation between the two, that
is, what he was steering on gyro as opposed to what was
steering on magnetic?

A I -- I still don’t quite understand what you mean
by he was checking it. I --

Q Well, I know --
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A It’s just kind of -- it’s kind of a normal thing,
that they -- you know, when they change course, they check
the magnetic heading to --

Q They --

A Yeah. They check it against one another.

Q Right. 1It’s a check to make sure that the two
are reading what they should be reading.

A Right.

Q Because the third mate knows what the variation

i 1s between the true and the magnetic north?

A Right. There’s a formula to work it out and alil
that stuff.
Q I see.

MR. CHALOS: Okay. I have no further questions,

| Your Honor.

REDIRECT EXAMINATION
BY MR. COLE:

Q Now Mr., Chalos asked you about your conversation
at 10:30 when you were relieved and allowed to go on break,
and you answered that that call came from the bridge. How
do you know it came from the bridge?

A Well, they called me on the radio.

Q They called you using what?

A A hand held radio.

Q Can someone take the hand held radio off the
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bridge”?
A I suppose they could.
Q Are you certain that Captain Hazelwood was the

one that called you?

A I'm not absolutely positive.

Q Would you say that on -- Mr. Chalos asked you
about Captain Hazelwood’'s command that evening, did you
hear him speak with the Coast Guard that evening?

A Yes.

Q And would you say that he was precise that
evening in talking to the Coast Guard?

MR. CHALOS: Judge, Your Honor, I don’t know what
the word "precise” means.

THE COURT: Objection overr.led,

BY MR. COLE: (Resuming)

Q Would you say that he was precise when he spoke
with the Coast Guard that evening?

A I don’t remember the entire conversation that he
had with the Coast Guard.

Q The part that you remember, was he precise?

A I'm confused with precise also. What 1 recall
was the fact that ice was mentioned and that we were going
to go left of the —-- or east of shipping channels.

Q Do you remember him start to call the tanker he

Exxon Baton Rouge and then change it to the Exxon Valdez?
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Nc.

How -- where was Captain Hazelwood standing when

you were up on the bridge?

A

Q

A
there was

Q

A

Q

A

Well, he --

Or at the heim?

-- forward of the console, and just -- you know.
a space there, and he was --

Was he standing in one place, straight up?

No.

what was he doing?

No. He was pacing. He paced back and forth, or

Tooked out the window.

Q
A
Q
or not?
A
window.
Q
were you?
A
Q
A

Q

Did he ever lean against the window?
Yes.

was that a normal position for Captain Hazelwood,

It’s pretty normal for captains to talk into the

How far away from Captain Hazelwood was he -- or

At the closest point?

Yes.

Three feet, 1 guess.

Now, you’ve indicated that you placed the vessel

on automatic pilot when Mr. Kagan arrived. Is that when he
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arrived the first time, or when he arrived the second time”?

A The second time.

Q Do you remember giving a statement to the NTSB?
A Yes.

Q And that was a time when you were asked to

testify, i1s that correct?

A I don’'t --

Q Do you remember that?

A No.

G Do you remember being here last May and being

asked to testify at that time?

A Right.
(Pause)
Q Mr. Chalos asked you about any alcohol

regulations that you were aware of that did not permit
someone from having a drink. Do you know of any alcohol

regulations as far as time periods of when a person cannot

. have a drink before coming on board a tanker vessel?

A That Exxon has?

Q No, the Coast Guard regs.
A I'm aware of one now.

Q what is that?

A I believe it’s four hours.

(®)

I don’t really know. I'm just aware of a

drinking regulation that you’re not supposed to drink four
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hours prior to coming to work.
Q Have you spoken with any Exxon attorneys since
the grounding of the Exxon Valdez?
A Yes.
Q wWhat did you speak with them about?
A About what we’re talking about.

MR. CHALOS: Your Honor, I think Mr. Cole is
getting into the area of attorney-client privilege.

THE COURT: I don’t know, but why don’t you
approach the bench, counsel.

(The following was said at the bench:)

THE COURT: Attorney-client privilege. Exxon
attorneys represent this man?

MR. :  Your Honor, I think (inaudible).

THE COURT: attorney-client privilege
objection, he didn’'t make that at all. He made a relevance
objection. I'm going to rule your objection on
attorney-client privilege unless you can establish it.

MR. : (Inaudible).

THE COURT: Where are you going with this?

MR. COLE: I just want to show how many times
he’s been talked to show that (inaudible) been spoken to by
Exxon. I think it’s (inaudible) in this matter.

THE COURT: Objection sustained.

(The following was said at the bench:)




20

21

22

23

24

25

Q

154

MR. COLE: I have nothing further, Your Honor.
RECROSS EXAMINATION
BY MR. CHALOS:

Mr. Claar, you say that you now know about the

four-hour rule. 1 take it you didn’t know about that in

March of 1989”7

A

Honor.

No.

MR. CHALOS: I have no further questions, Your

THE COURT: You may step downh. May this witness

be excused?

MR. COLE: Yes.
MR. CHALOS: Yes.

THE COURT: You're excused from further

participation in this case.

(The. witness was excused.)

THE COURT: You may call your next witness.

MR. COLE: Your Honor, at this time, the State

would call Mr. Robert Kagan.

Whereupon,

ROBERT M. KAGAN

called as a witness by counsel for the State of Alaska,

having been duly sworn by the Clerk, was examined and

testified as follows:

THE CLERK: S8ir, would you please state your full
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Louisiana.

Q
{ seaman?
A
Q
positions
A
and an AR’
Q
A
Q
A
the food.
Q

A
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spell your last name?
THE WITNESS: Robert M. Kagan, K-a-g-a-n.
THE CLERK: And your current mailing address?
THE WITNESS: 735 Franklin Avenue, Harahan,
That’'s H-a-r-a-h-a-n, Louisiana.
THE CLERK: Your current occupation?
THE COURT: Merchant seaman.
THE CLERK: Thank you.
DIRECT EXAMINATION
BY MR. COLE:

Mr. Kagan, how long have you been a merchant

Fifteen years, almost fifteen years with Exxon.
Could you give the jury an idea of what type of

you’ve held as a merchant seaman?

I held a messman’s job. I held an ordinary’s Jjob

s Jjob.

Okay. What was the first one that you had?
Messman’s job.

Tell the jury what a messman 1is.

They’re the ones that clean the rooms and serve

And an ordinary seaman?

Ordinary seaman is the entry rating for the deck

department.
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And do you have to get a license to be an

ordinary seaman?

A
Q
A

Q
A

No, you don’t.

And how about -- you worked as an able-bodied?
Yes, I did.

Do you have to get a license for that?

Yes. You have to get an endorsement from the

Coast Guard.

Q

A

Q
guestions?

A

Q

> 0o »» O P O

> O

How do you get one of those?
You have to pass a test.

wWhat does that test ask you? What type of

On seamanship and 1ife boats.

when did you get your AB card?

I got it in 1981,

And how long did you sail as an AB after that”?
I sailed -- I think it was about six months.
Did you ever sail with Captain Hazelwood before?
Yes, I have.

Where did you -- when was that?

In 1985.

what vessel would that have been?

That’s the Exxon Yorktown.

What were you doing then?

I was an able seaman.
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Q Did you get a chance to see Captain Hazelwood?

Did you take the helm at any time during that period?

A Yes, I have.

Q Do you know whether or not he evaluated you?

A No, he didn’t. The chief mate does.

Q Have you worked as an able-bodied seaman since
19817

A No, I haven’t.

Q You say you worked as an able-bodied seaman for

about six months. What did you do after that?

A I was an ordinary seaman.

Q And when was the last time you worked as an
able-bodied seaman?

A 1985,

Q And did you continue to work as an able-bodied

seaman then?

A No, I haven’t.

Q wWhen was the next time you became an ab1e—bodied
seaman”?

A On the -- oh, excuse me. On the -- onh the
valdez.

Q Do you remember when you reported to the Exxon
vValdez?

A I think it was 1in January.

Q of 19 --
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A 19889,

G Where did you -- where did you board?
A In San Francisco.

Q Did you have a partner at that time?

A Yes, I did.

Q who would that have been?

A Let’s see. John Peacock, I think. I can’t
remember.

Q Did you end up getting another partner later on~?

A Yes, I did.

@ Who would that have been?

A Maureen Jones.

Q Would you tell the jury how -- what shift you

wcrked on?

A I worked the mid-watch, the 12:00 to 4:00 watch.
That’'s 12:00 to midnight until 4:00 in the morning and
12:00 afternoon to -- 12:00 to 4:00 in the afternoon.

Q And tell the jury what your responsibilities we
as an AB when the tanker was out at sea?

A We painted, we chipped. We done

- seamanship and our deck duties, splicing

wire, splicing lines.

Q Were you responsible for taking the helm at
times?
A Yes, 1 was.
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Q And what about watch duties? What were your
responsibilities there?

A On the bridge?

Q Yeah.

A Steering, to make sure the -- if you were on the
Mike, to make sure she won’t go off-course. Check the
magnetic.

(TAPE CHANGED TO C-3611)

Q Where did you -- let’s say that you’re not at the

- helm, you're on lookout. Where would you stay -- where are

' the places you could stay --

A Stand by the helm. I would stand by the conn.
Q Did you ever go out on the bow of the tanker and

act as a lookout out there?

A Yes, I have.

Q Do you remember coming into Valdez on March 22,
19897

A Yes, I did.

Q Where -- what did you do from 12:00 until 4:00

that morning?

A well, I did -- I did partly bridge watch and
lookout duties.

Q Is that -- do you remember when the Exxon Valde:z
docked in Valdez?

A I don’t remember.
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Q Do you remember when it left valdez?

A Yes, it did -- yes, I do.

Q When did it leave Vvaldez.

A I think it was around 9:00 o’clock at night.

Q Would that have been on the 23rd?

A of~?

Q March?

A Yes, it was.

o when did the Exxon Valdez get into valdez?

A I don’t even remember.

G Do you remember working on the ship from 12:00
4:00 that day, on March 23rd?

A Yes, I did.

Q what did you do that day?

A wWe -- I think we were topping tanks and I had --
and (inaudible) -- I had the wires, and to make sure the

wires were all secured to the dock.

«

The jury might not be familiar with what you me

by the wires --

A

Q
A
Q
A

They're the lines.

And those hold the tanker to the dock?
Yes, it does.
How would you check those?

By just hanging on the wire and just see if she

an

has a lot of tension on it and it’s starting to get tight,
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and tied.
Q Did you go into town, to vValdez?
A No, I did not.
How come?
I didn’t -- I don’t go to town 1in Valdez.
Did you make any phonecalls from the dock?

Yes, I did. I called my wife.

o » O > O

What time did you get called out that evening for

-

the undocking?

A I think it was around 7:30.

Q What were your responsibilities?

A well, we were securing everything on the deck for
sea.

Q would you give the jury an idea of what type of

things you would have been doing?

A Putting away fire extinguishers and loose gear
that was on the deck, like -- like tools and so on, like
that.

Q And how about when the lines were let go? Where

were you about that time?

A I was on stern.
Q what were your responsibilities then?
A Just get the wires in and securing the wires for

sea.

Q who did you work with?
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A Let’s see. 1 can’t remember. I think Maureen
Jones and -- I think there was another person back there,
too, but I can’t remember who it was.
Q Did you have a mate that you reported to?

A Yes, I did.

Q Who would that have been?

A That would have been the second mate.

Q What was his name?

A Bob LeCain.

Q After the ship had -- the lines had been taken in

and secured, where did you go that evening?

A I went -- I went up -- 1 went up to the mess room
first and got me a cup of coffee and then I went straight
to my room and sat on -- sat on the easy chair.

MR. COLE: Just a minute, Judge.
(Pause)

BY MR. COLE: (Resuming)

Q Did you have anything to eat?

A No, I didn’t.

Q ~  Just went straight to your room?

A Yes, I did.

Q Did you sleep then, there?

A Slept on an easy chair, just a cat nap.

Q wWhat time were you scheduled to go to work that

evening?
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A Ten minutes to 12:00.,

Q And 1is there a procedure that you -- that the
AB’s follow as far as letting one another know when they’re
shift is ending?

A Yes, there 1is.

Q Would you tell the jury about that?

A well, they will usually call them on the

telephone and tell them how the weather is and it’s time to

get up.
Q Did you receive that call that evening?
£ Yes, I did.
G what did you do when you got it?
A Started getting -- 1 went down below and got a

cup of coffee, and then 1 came up to my room and put on my
winter gear, and 1 set my winter gear from -- to go to --

to go to the bridge, but I forgot my coat.

Q So you walked up from your room up to the --

A Yes, I did.

Q And got up there about what time?

A I think it was around ten minutes to 12:00, maybe

a little bit before.

Q And where did you go then?

A And I told -- I told the AB I was relieving, to
stand by for a few minutes so I could go down and get my

coat.
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Q who was that, do you know?
A Harry Claar.
Q what did you do after you told him that?
A Then I went down below and got my -- down below
and got my coat.
Q And where did you go then?
A And then I -- 1 came up, back up to the bridge.v
Q Now, what position did you take when you -- when

you came up to the bridge?

A On the helm. Beside the ABs, and he told me that
. -- he was on the -- that the course he was steering, and he

was on the Iron Mike.

: Q Do you remember what course that was?

,

! A I think 1t was 180.
e And he told you he was steering Iron Mike?
A Yes,

Q wWhy did you go to the helm? Why did you replace

the helm mate”?

A well, that’s the procedure. We -- 1 stood by the
he]m;

Q wWho -- where did your partner go?

A She went out on the wing of the bridge.

MR. COLE: I have to get a couple of exhibits
(inaudible).

(Pause)
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BY MR, COLE: (Resuming)

Q Now, I’'m showing you what has previously been
admitted as Plaintiff’s Exhibit Number 22. Do you
recognize that diagram?

A Yes, 1 do. That’s the bridge.

Q Can you use this pointer to show the jury where
you would be standing when you were at the helm?

A Let’s see. Where am I --

MR, 1 Careful with the pointer.
THE WITNESS: Okay.
I'd be standing right here. At the helm.
BY MR. COLE: (Resuming)
Q And can you describe for the jury how do you

steer the Exxon Valdez? Was it difficult to steer?

A No, it wasn’'t.

Q Can you compare it to driving a car?

A Nc, you can’'t.

Q Okay. Is it easier or harder than turning the

wheel of a car?
A It was —-
MR. CHALOS: Objection, Your Honor. He said he
couldn’t compare it to driving a car.
THE COURT: He can ask him about turning the
wheel, I suppose. That’s your question now?

MR. COLE: Yes.
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THE COURT: It goes to turning the wheel?
MR. COLE: It sis.

BY MR. COLE: (Resuming)

Q Can you -- how difficult is it to turn the wheel?
A It’s not very difficult to turn the wheel,
set up your courses. Might be -- you might have

a little bit more turn to it.
Q Now, I'm showing you what has previously been
admitted as Plaintiff’s Exhibit Number 40. 1Is that what

you would stand in front of, Mr. Kagan?

£ Yes, 11 was.

Q How comfortable were you at steering the Exxon
Valdez?

A That night, I was very comfortable steering.

Q Had you ever expressed any concern to anyone
about -- you didn’t feel comfortable about steering?

A Well, she was -- she was kind of heavy. She was
-- 1 was chasing the compass a little bit by -- by

oversteering.

Q Would you explain to the jury what that means?
Chasing the compass?

A well, it’s -- I would lose -- I would put a
1ittle too much rudder in it, and she would swing the bow
-- the bow would swing a little off course.

Q Who did you tell about that?
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A I told the second mate that he’s -- that I was
chasing -- that I chased the compass one time.
Q And how would you receive orders when the vessel

-- when the conning officer wanted to turn the vessel?

A He would give it to us in degrees, in real orders
in degrees.

Q Okay. Give the jury an example of what an order
that you would hear would be?

A Ten right. )

G And what would that mean?

A That means the rudder indicator -- the rudder
angle would be 10 degrees.

Q Now, when you were steering at the helm, what

instruments would you use to show you, for instance, which

-- what angle the rudder was at?

A The rudder angle indicator.

Q Did you use the one that was on the automatic
pilot?

A No, I didn't. I used the one on the -- on the
overhead.

Q Now, I’'m showing you what’s been marked for

identification as Plaintiff’s Exhibit Number 25. Do you
recognize that?
A They got the swing indicator, but they don’'t have

the rudder indicator on that -- on that chart.
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Do you recognize this, though?

Yes, I do.

o r» O

What’s that a photograph of?

A That’s the forward bulkhead.

Q Okay. Qf the Exxon Valdez?

A yes.

Q And is that a fair and accurate picture of what
the forward bulkhead looked 1ike?

A Yes, it does.
MR. COLE: I move for the admission of what’s

been previously identified as Plaintiff’s Exhibit Number

| 25,

MR. CHALOS: No objection, Your Honor.
THE COURT: It’s admitted. Are you sure it's 257
MR. CHALOS: Your Honor --
THE COURT: 27 is admitted, not 25.
(State’s Exhibit 27 was
received in evidence.)
MR. CHALOS: Your Honor, I should mention, Mr.
Cole mentioned, while he was standing over here, there
needs to be one change made on one of the instruments.
It’s been misidentified -- but we have no objection.
THE COURT: A1l right.
BY MR. COLE: (Resuming)

Q You didn’t use this -- let me set this right




20

21

22

23

24

25

169
here. Did you use those instruments on the forward
bulkhead at alil”?

A Yes, 1 did. I -- I used the -- this is the
repeater 1 used, and --

Q what did that show you?

A That’s the compass -- that’s the course of the
compass, of the gyro. And I would use -- the rate of turn

indicator.

Q Was there another rate of turn indicator that you

1i1ked to use?

A I used the figures -- we used that one there.

Q Was there another one up on the --

A Yes, it was.

Q Do you remember where that was?

A That was on the -- do you mean the rudder? The

rudder indicator?

Q Right.

A I used -- there was -- above, on the starboard
side, on the overhead.

Q Okay.

I'm showing you what has been marked for
identification as Plaintiff’s Exhibit Number 42. Do you
recognize that photograph?

A Yes, it’s right.

Q No, but just, do you recognize that photograph?
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Yes, 1 do.
What’s that a photograph of?

That's the radar and the conn and the overhead

rudder indicator,

that?

Q

where the

A
Q
A
Q

Is that on the bridge of the Exxon Valdez?
Yes, it is.

Is that a fair and accurate representation of

Yes. Yeah. 1 believe so.
MR. CHALOS: No objection.

MR. COLE: 1 move for the admission of what'’s

r been identified as Plaintiff’s Exhibit Number 42.

MR. CHALOS: No objection.

THE COURT: A11 right.
(State’s Exhibit 42 was
received in evidence.)

BY MR. COLE: (Resuming)

Can you point to that, Mr. Kagan, and show me

other rudder indicator that you used.

Right there.

That one up on the ceiling?

Yes.

wWould that be -- correspond to number 207
(Pause)

Is that about where number -- is that where that
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is?
A Yes, I think so.
Q How come you didn’t use the instruments on the
console of the steering?
A well, I was -~ I was getting confused with it,

and I was advised by the mate not to use it.

Q which mate advised you?
A This was another mate that told me not to use it.
Q Can you tell the jury how you -- is the Exxon --

was the Exxon Valdez capable of being placed on automatic
pilot?

A Yes, it was.

Q How did you do that?

A well, I didn’t fool with it. The mate fooled

with 1t
Q Did you know how it worked?
A No, I -- I just khew how to take it off. That’s
;a]].
| Q Who's responsibility was it to place the ship on

automatic pilot or take it off?

A I believe it’s the mate.

Q wWhen you got up to the bridge that evening, at
about 11:50, did you take a 1ook at any of the charts or
the maps?

A No, I didn’t.
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Q How come?

A I saw my job as -- that’s the mate’s job.

Q what happened then after you took over the helm?
what did you -- what happened next?

A well, I -- I went, I checked my gyro, checked the
repeater.

Q wWhy did you do that?

A Just to make sure that the Mike wasn’t going to
go off course.

Q Okay. Which gyro did you check?

A I checked the -- I checked the repeater on the --
Q About the on the forward bulkhead?

A Yes, right here.

Q Okay.

A And I checked the magnetic to make sure the jobs

would be with the board on the forward bulkhead.
Q Did you stay at the -- at the front of the -- in

front of the steering console, or did you walk around?

A I just -- I walked to get a -- I walked down to
the -- Jjust a little ways out to get an ash tray.

Q When you came up the stairs, how did you go to
get to the -- can you show the jury, draw, how you get from

the stairs to the console?
A Back of the chart table, and --

Q Where's the chart room?
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The chart room’s right here.
Is that 1it up, or is it dark?

It’s a dim light, probably. I didn’t even

And was it light or dark on the bridge?
It was real dark.

Now, after you took over the helm, where did you

go? Can you show the jury where you are?

A

walked over to the coffee table to get an ash

tray, and I came back, and I put the ash tray right there

Q

A

Q

A

Q

i on the console.

Who was up on the bridge when you did this?
Second mate.

Did you see Captain Hazelwood?

No, I didn’t.

Do you remember him being up on the bridge when

you came up the first time?

A

I don’'t even remember. He could have been. He

could have been.

Q

And after you -- after you got your ashtray, what

happened then?

A

Q

I stood by the conn.

And how long did you stand there before -- were

you having to turn at this time at all?

A

No, I didn’t.
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Q How come?

A We were still on the -- on the Mike?

Q How long did you stay on Iron Mike?

A I don’t -- I really don’t remember. It was -- 1

really don’t remember.
Q Well, would it have been five minutes, or ten
minutes?

MR. CHALOS: Objection, Your Honor. The witness
said he doesn’t remember, and I think Mr. Cole is
improperly suggesting an answer that is not -- that he
knows 1is not correct.

THE COURT: Mr., Cole, can you rephrase your
question? It sounds to me like the witness doesn’t
remember, but if you can refresh his recollection in some
other way, you can try.

BY MR. COLE: (Resuming)-

Q Can you approximate how long?

A I just didn’t -- 1 wasn’t looking at a watch or
anything.

Q@ = Had -- did Maureen Jones come in? Do you

remember when she came into the --

A I -- I really didn’t see her come in.

Q Where was Mr. Cousins standing when he was up on
the bridge?

A He was standing by the radar, and standing by on
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the -- right on the lefthand side, on the conn there. 1

could hear him talking.

Q
A
Q

A

Do you remember him going out on the port wing?
No, I didn’t.
When was the vessel taken off automatic pilot?

I don’t remember. It was a little while -- it

was a little while later.

Q

A

-- and Mr.

Q

A

the -- on

that?

o

> o »

Q

who took it off automatic pilot?
Well, we both reached for the button, and he got

Cousins pressed the button and -- it was off cf

-- he turned it off.

Why did you reach for it at the same time?
Because, as he said, we were going on the -- on
hand steering.

Had he given you any steering commands before

No, he didn’t.

When did he give you the first steering command?
I don’t remember.

Do you remember what that steering command was?
Yes, it was. It was ten right. .

How about -- do you remember how long after the

vessel was taken off automatic pilot before he gave his

first command?

A

No, I don’t.
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Q wWhere was Mr. Cousins when he gave you that
command?
A He was -- he was right beside me.

Q Did he tell you anything else besides that?

A No, he didn’t.

Q Did you look at -- did you have the —-- the
console 1it up at that time?

A No, I didn’t. I dimmed it.

Q How come you dimmed it?

A Because it’s -- the reflection of the light hit

‘me in the face.

Q Did you use any other instruments to make sure
that you were -- that the vessel was responding to your
‘command?
A Yes, I was using the rudder indicator.
0 There’s the other picture there in front of you,

i right there in front of you.

(Pause )
A Yes. Using the one overhead.
Q You need to point that -- point to the jury, so

the Jjury can see.
And what did you see when you looked at that?
A I saw a 10 degree right rudder,
Q And could you describe how Mr. Cousins was acting

at that time~?




20

21

22

23

24

25

177

A He just -- after he gave me ten right, he was --
I guess he was silent for a few minutes. Or -- not a few
minutes, for a few -- for a little while.

Q I didn’t catch that. He was what?

A He was -- he was silent, and -- he was silent for

-- I don’t know how long. He just --
Q He didn’t say anything?
A No, he didn’t say anything.
Q Do you remember him speaking on the phone, or

anything like that?

A No, I didn’t.
Q What were you concentrating on doing this time?
A I was concentrating on the turn. We were -- the

turn of the vessel, 10 degrees right rudder.

Q Did you notice the gyro changing?

A Just a little bit, a couple of degrees to the
right.

Q Mr. Kagan. when the tanker turned, do you
remember what this -- this thing would do?

A That’s the repeater, and that will -- that will
click off the degrees.

Q How about this thing? Do you remember what that
would do?
A That thing would turn clockwise.

Q Okay. Did it make any difference which way you
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turning?

A Yes, 1t did. To the right, it will turn to -- it
click.

Q Click. And if you were turning to your port

or your left side, which way would it turn?

A It would turn counterclockwise.

Q what was the next command you received?

A Twenty degrees right rudder.

Q And who gave you that command?

A Mr. Cousins.

Q Where was Captain Hazelwood during this time?
A I don’t know.

Q Did you follow that order?

A Yes, I did.

Q what instruments did you look at then, to make

the vessel was turning?

A The rudder indicator.

Q Do you ever remember seeing your partner come in,
-- Maureen Jones, during this time?

A No, I didn’t.

Q would you describe how Mr. Cousins was acting at
time, when he gave you the second command?

A He was calm.

Q How were you feeling?

A I was feeling okay
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Q Do you have any idea of when this was happening
now, after the vessel -- after you had taken over the helim?

A No, I don’t.

Q wWhere was he standing when he gave you the second
command?

A 1 think he was standing beside me.

Q How'about the third command? Do you remember

getting a third command?
A Yes, 1 did, and it was a hard right.
Q How Tong after the first command did you get the
second command?
A I don’t remember.
THE COURT: Can you give us an estimate of how
long”?
THE WITNESS: Maybe about 30 seconds, maybe? 1
just can’t remember. Maybe 30 seconds or a minute.

BY MR. COLE: (Resuming)

Q How was Mr. Cousins acting then?
A He was acting normal then.
Q Do you remember Mr. Cousins saying anything to

you at that time?

A No, he didn’t.

Q Where was he standing when he gave you that
command?
A He was standing -- 1 think he was standing -- he
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was standing beside me, somewhere.

Q

A
Q

rudder?
A
Q
A
Q

A
turning.
Q

A

Q
A
Q-
A
change --

Q

A

Did you turn the tanker hard right?
Yes, I did.

How many degrees would you have turned the

I think it’s 35 degrees.

Did you do it fast, or did you do it slow?
I did it fast.

How come you did it fast?

Just to make up -- make sure that rudder was

Did you think it wasn’t turning?

No, I didn’t.

Was the heading changing at all?

Yes, it was.

Were you watching the --.

I was --

-- gyro repeater?

Yes, 1 was.

Okay. Did you —- what is a counter rudder?
A counter rudder is a rudder to -- when you
change the -- change the other direction.
Why do you give a counter rudder?

When you’re ordered to.

180

Did you get a counter rudder command? Were you
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ordered to give a counter --

A Yes, I was. It was a hard left.

Q Did that ever occur before while you were turning
hard right?

A No, it wasn’t.

Q Did you do a counter rudder command during the
times it was turning ten degrees --

A No, I didn’t.

Q ~-- twenty degrees hard right?

A No, I didn’t.

Q Do you remember when the Exxon Valdez first hit
| ground?
A I don’t remember.
Q Can you estimate how long after you’d been on the

bridge that it occurred, before you hit the ground?

A I don’t remember. I just -- I didn’t have the --
I didn’t know what time it was, and so on.

Q What did it sound like when you first heard it
hit the ground?

A It sounded like a little rattle, a little bump
sensation.

Q How long did that last?

A 1 don’t remember that, either.

Q Where was Captain Hazelwood at this time?

A I didn’'t -- I think he was on the bridge then.
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Q Did you know he was there?

A I didn’t know he was there or not.

Q Did you see him?

A I didn’t see him.

Q What makes you think he was on the bridge?

A I -- I don’t even remember if he (inaudible). I

don’t think he was on the bridge then.

Q Where was Mr. Cousins at that time?

A He was on the bridge.

Q Do you remember where he was?

A I don’t remember where he was.

o Did Mr. -- did you see Mr, Cousins make a

phonecall?
A Yes, I did.

Q what did Mr. Cousins do after that?

A He -- that was before the hard left.
Q wWho execu -- when did the hard left turn occur?
A Right after -- right after he ordered me to turn

a hard left.
Q Had you hit the ground yet?
A I don’t think so. I don’t remember, anyway.

It’'s -- , I'm getting confused.

Q Wwho made the turn hard left?
A Cousins and I. He -- I started on it, I started

making that -- swinging that hard -- hard left, and he
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grabbed ahold of the wheel and helped me swing 1it.

Q
A
Q
A
don’t --

Q

Would you describe his -- how he was acting then?
I think he was kind of panicky then.
why do you think that?

I figure he was just kind of excited. He --1

Was it -- do you remember what Mr. Cousins did

after he got off the phone?

A After he got off the phone he ordered me a hard
-- ordered me to do a -- execute a hard left.

0 And that’s when he helped you?

A Yes, he did.

Q When did you -- when after that -- were you

aground at that time or not?

A

I don’t -- I don’t -- I don’t remember we were

aground yet, no.

Q

What happened after the tanker got grounded?

wWhat did you do?

A

o » O

wing?

I stood by the -- stood by the conn.
wWhat did Mr. Cousins do?
I really don’t know.

Do you remember anyone going out on the port

No, I didn’t.

How about Maureen Jones. Did you see what she
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the grounding?
I think she was still out there.
At some point, do you remember Captain Hazelwood
to the bridge?
Yes, I did.

Where were you when -- during this time after he

returned to the bridge?

A I was on the conn.

Q And who would have been on the throttle, or the
teletype -- or telegraph?

A I guess 1t’s the third mate.

Q wWould you show the jury, using your pointer,
where that -- where he would have stood if he were

operating

right and
A
Q
A

Q

the throttie?
Right here.

That would be right about number 21 he would

Yes.

Do you remember being asked to make some hard
hard left turns?

Yes, I did.

When did that happen?

Probably after the grounding.

How many times were you asked -- how long did you

stay at the heim?
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A I stayed until I was relieved by Maureen Jones.
Q What time was that”?
A At ten minutes to 2:00.
Q Would you have made all the turns of the Exxon

Valdez from the time of the grounding until you were

relieved?
A Yes, I would have.
Q How many times did you make turns at -- at the

request of Captain Hazelwood?

MR. CHALOS: Your Honor, I object to the word
"turns.”

THE COURT: This is as good time as any to take a
break. We’ll take a break, ladies and gentlemen, for about
ten minutes, fifteen minutes or so. Don’t discuss the case
among yourselves, or form or express any opinions, or
discuss it with anybody else. You all can go to your Jjury
room now. I’11 take this matter up outside your presence.

(Whereupon, the jury leaves the courtroom.)

THE COURT: Make your objection.

MR. CHALOS: Yes, Your Honor. I object to the
use of the word “"turn.” I think what Mr. Cole meant was
turn of the wheel rather than the vessel actually turning.

THE COURT: That what you meant, wasn't it? How
many times did you turn the wheel?

MR. COLE: Right.
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THE COURT: A1l right. That’'s fine.

Objection sustained as to the form of the
gquestion. You can rephrase it when we come back.

MR. COLE: Sure.

THE CLERK: Please rise. This court stands in
recess subject to call.

(Whereupon, at recess was taken from 2:45 p.m. to
3:02 p.m.)

THE COURT: Did somebody need to bring something

"up at this time?

MR. i Yes, Your Honor. May we
approach the bench?

(The following was said at the bench.)

MR. : Judge, something has come to my
attention which I think you may want to make some inguiry
into, and that concerns --

THE COURT: (Inaudible) if you want to, since
we’'re up to. That, or we can take it back there.

MR. : (Inaudible) videotape
(inaudible). I’m also told by the Department of Justice
(inaudible) Exxon a well.

THE COURT: 1Is this the videotape

Exxon? (Inaudible) allowing somebody to take this
(inaudible) videotape, now. Not stenographic?

MR, : (Inaudible) witness room which
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is located everything that is going on in the

courtroom, because --

THE COURT: in the media room you can
hear things -- I mean, in the witness room?
MR. : Yes.

(Inaudible)

MR. : -- talked about this earlier. I
didn’t realize our witnesses were staying there.

MR. : They’re right across from --

THE COURT: Right. I didn’t realize they were
there.

MR. : (Inaudible).

THE COURT: A1l right. 1I'm assuming that’s
correct, so you can change that, from now on, and we’1l]
recess, and we’ll have Scott -- do you know the person who
told you that there’s somebody there videotaping

?

MR . : I spoke to the gal who's
videotaping for the Department of Justice. I do not know
(inaudible).

THE COURT: Okay. Anybody who’s videotaping, I

want them to be brought into my chambers.

Scott, call Mr. Russo, and Mr. Cole, you find out who’s
videotaping in the media room, and I want them brought into

my chambers right now (inaudible) going on there.
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Okay. And if you know if anybody else is
videotaping, have them bring -- bring them in, too.

(The following was had in open court:)

THE COURT: A1l right. We’ll stand in recess for
a couple of minutes to resolve this.

THE CLERK: Please rise. This court stands in
recess subject to call.

(Whereupon, a recess was taken from 3:04 p.m. to
3:14 p.m.)

THE COURT: You may be seated.

wWhat's happened that the media should be aware of
is that there’s some nonauthorized people who have been
using the media room in the back I don’t make the media
guideline rules. Those are established by the Supreme
Court. But I’'m here to enforce them.

Unless you have a press pass, unless you’ve
sighed the media request and been approved by the Court,
you’re not permitted to use the media courtroom in the
back. There is some video coverage being taken by the
Department of Justice, who has no authority to do that.
There was a commercial reproduction outfit in the back who
has no authority without a press pass.

And I would just encourage the media personnel to
consider that this has been permitted to allow media

coverage of this trial. 1It’s not to allow commercial
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reproductions and sale of that, and if your purpose is to

-- under the auspices of a media request, take video so you

. can sell it to the Department of Justice, the state of

Alaska, Exxon or other people who might be involved in the
civil litigation, then you’re jeopardizing the media
coverage of this trial for those who honestly wish to
reproduce it for media broadcast.

If this persists, I will be -- I don’t want to
make threats, but if it persists, 1’11 have to close down
the media room in the back so 1’11 know exactly who'’s
involved in media reproduction here.

I would l1ike you to use some good judgment. You
must have a press pass. I’ve noticed several people do not
wear their press passes. If you don’'t have a press pass,
then the very thing that happened earlier, the possibility
of jury taint takes place.

This is a heavily covered trial, and it’s up to
the media to exercise some good judgment here. 1 would
like to see press passes on everybody. I would appreciate
it if you would have a press pass available before you go
into the media room in the back.

If you haven’t requested media coverage, please
do so. We have those forms, and I will be happy, if it’s
for media purposes, to sign that form, and you can fool

with the service who's handling this -- I believe it’s
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KTUU. They’re the ones who seem to be doing this.

when KTUU 1is not available, I will allow somebody
else to do that, but I would like you to have a broadcast
for media purposes, for news purposes, not commercial
reproduction, and if there’s going to be an abuse of that,
I'11 have to take steps to curtail that, which might
involve curtailing, in general, some media coverage of the
trial. I hope not to do that.

Let’s bring the jury in.

I thank counsel for bringing this to my

. attention. I was unaware of that until counsel brought it

L to my attention.

(Whereupon, the jury enters the courtroom.)

THE COURT: Thank you, ladies and gentlemen. You
may continue.

BY MR. COLE: (Resuming)

Q Mr. Kagan, when we took our break, we were
talking about what happened after the Exxon Valde:z
grounded. Do you remember taking orders to turn the vessel
right and left?

A Yes, I did.

Q Do you remember how many times you were ordered
to turn the vessel right and left?

A I really don’t remember.

Q Do you think your memory might be refreshed if
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you were able to take a look at a course recorder?
A No, it won’t.
Q How long were you at the helm, given -- when
these instructions were being given?
A Oh, I don’t remember how long.
Q What was the purpose of all this, of the hard
right and hard left?
A To keep --
MR. CHALOS: Objection, Your Honor.
MR. COLE: 1If he knows.
THE COURT: If you know what the purpose was.
THE WITNESS: No, I wasn’t sure.
BY MR, COLE: (Resuming)
Q What did you think?
MR. CHALOS: Judge —-
THE COURT: He’s laying a foundation for what he
thought, but without that, it’s not very meaningful.
BY MR. COLE: (Resuming)
Q Did you -- did --
MR. COLE: I Jjust want to think about this one.
(Pause)
BY MR. COLE: (Resuming)
Q Did you hear the Captain talking on the -- to the
Coast Guard?

A No, I didn’t.
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Q Did the captain ever talk to you?

A Just gave me -- just gave me orders, wheel
orders.

Q Based on your experience, what did you think the

captain was trying to do?

MR. CHALOS: Objection.

MR. COLE: I believe that that's -- he can say,
based on his own experience, what he was trying to do, or
what he thought he was trying to do.

MR. CHALOS: Well --

THE COURT: I don’t know, but I would imagine
this 1s a fairly unique situation, and unless you can
establish he’s got some experience like this, I'm going to
sustain the objection.

I mean, I assume this is -- this is after the
vessel has gone aground?

MR. COLE: Yes.

THE COURT: The objection is sustained, unless
you can tie it up with some experience.

BY MR. COLE: (Resuming)

Q You don’'t remember what was going on? 1Is that
right?
A Yes.

Q Have you told other people in the past what you

thought was happening?
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A No, I didn't.

Q Do you remember being interviewed by Investigator
Delozier --

A Yes.

Q -- of the day of the grounding?

A Yes.

Q Okay. And do you remember telling him what

happened, what you remember happening that -- earlier that
morning?

A I can’t -- yes, I did. I think I did. Well --

Q Do you remember telling him, after grounding, the

master gave commands of left and right rudder in an attempt
to steer off ground”?
A I might have said that, but I wasn’t sure -- 1

really wasn’t sure what he was doing.

Q Okay. Well, do you remember talking to the FBI?
A Yes, I have.

Q And where -- when was that?

A That was right after.

Q And do you remember telling them that he -~-
that’s you -- stated that he does not remember additional
rudder commands to try and free the ship after the first
five or ten minutes when the captain did make such an
attempt. Do you remember telling him that?

A I really -- the concept of time wasn’'t -- wasn’t
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in my mind when I was up there. All I was doing was trying

to get -- steer that thing out.
Q You were trying to do what?
A I was trying to -- I was trying -- I was just

trying to follow orders from the captain.
Q And do you remember speaking with the Grand

Jury? Do you remember that you spoke with the Grand --

A Yes.

Q -- 1in front of the Grand Jury?

A Yes, I did.

Q And that was a group of people that sat in front
of you?

A That’s right.

Q And you were asked questions at that by Miss
Henry?

A Yes.

Q And do you remember telling them, "Yes, I was on

the helm when he came up on the bridge, and that’s when he
gave me a couple of wheel commands, to, I guess, rock the
ship off the skoals?" Do you remember giving that answer?
A Yes, I did, but I’ve -- I just -- I said I guess.
I wasn’t really sure if he was going to -- what he was
doing.
Q Did Captain Hazelwood say anything to you that

evening, that morning, about your job?
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He said I did a hell of a job.
wWhen did you get off work that day?
At 4:00 o’clock in the morning.

What did you do after you were relieved by Miss

Jones at the heim?

A

I stood on -- I stood on the bridge until I was

relieved by the 4:00 to 8:00 watch.

Q

Did you have any idea of how much damage had been

done to the Exxon Valdez?

A

the ship.
Q
morning?
A
Q

that.

A

Q

No, I don’t.

wWhen did you learn?

I learned daylight.

Tell the jury about that?

It was just a lot of -- just a lot of oil around
That’s -- that’s all I could see.

Were you surprised when you woke up in the

I was -- 1 was pretty -- I was very surprised.

Wwhat was Captain Hazel -- no, let me retract

You had worked for Exxon for how many years”?
Fifteen years.

What has been their policy towards the possession

of alcohol on board tankers?

A

They will fire you.
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What about alcohol use on tankers?
They will fire you, too.

Did you have any alcohol in your possession on

the 23rd of March, 19897

A

Q

A

Q

No, I didn’t.

Did you know of any alcohol that was on board?

No, I didn’t.

MR, COLE: Judge, I have nothing further.
CROSS EXAMINATION

BY MR. CHALOS:

Good afternoon, Mr. Kagan.

Good afternoon.

Sir, at the time of the grounding, you held the

Coast Guard-issued AB’s ticket, able-bodied seaman’s

ticket?
A

Q

Yes, I did.

You were assigned to the Exxon Valdez by Exxon,

were you not”?

A
Q

Yes, 1 was.

I'd 1ike to direct your attention, please, to

2250 when you changed watch?

A

Q

Yes.

At that time, you said that Mr. Claar told you

that the vesse1 was steering 180 and that it was on the

Mike.
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A Yes.
Q Is that correct”?
A Yes, it was.

Q when he gave you that -- that information, did
you repeat it back?
A Yes, I did.

Q Did you do it in a loud voice?

>

Yes, I did.

Q Was the third ﬁate:étanding right there?

A I didn’t see the third mate.

Q Did you say 180 on the Iron Mike?

A Right.

Q Now, do you recall giving a statement to the NTSB
and to the FBI where you said that you took -- you and Mr.

Cousins both reached for the button to take the vessel off
gyro?

A Yes.

c And do you remember telling them that you did
that about two or three minutes after you got on the watch?

A I didn’t -- I don’t remember saying that.

Q Now, tell us what you did to take this ship off
gyro?

A well, it’s usually the -- usually they press a
button and the 1ight goes off on the console.

Q Now, you -- go ahead.
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A And that’s it.
Q And that’s all you have to do to take it off

gyro, to push a button?

A Yes.
Q Push a button?
A Yes.
Q And did you do that?
A The second mate did it -- I meant third mate did
it.
} Q Mr. Cousins?
! A Yes, Mr. Cousins.
; Q And you were standing right there?
: A Yes.
Q You saw the l1ight go out?
A Yes, I did.
Q Were you in the helm mode at that time?
A Yes, 1t was.
Q That means that you were in hand steering?
A Yes.
Q ° Did anybody put this vessel on gyro after it was
taken off?

A No, it wasn’'t.

Q Before the grounding?
A No, it wasn’t.
Q

You said that you checked the magnetic compass as
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when you went on watch.

Yes.

So -- to make sure that it jibed with the gyro

Yes.
Did iit?
Yes, it did.

I1'd 1ike to ask you about the time that you

the compass.

Oh, that was -- that was a long time ago. That

How long ago was that?

That was maybe my first trip up there.

In January?

Yes.

That was on this ship, right, the Exxon Valdez?
Yes, yes, it was.

And that was with a different captain?

Yes.

And a different mate?

Yes.

At that time, when you started chasing the

compass, you started to put right rudder on, and the ship

got away from you and started to go too fast to the right?

A

Yes.
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Q Were you yelled at for that?
A Yes, I was.
wWho yelled at you?

Second mate.

0 » O

As a result of that, were you a little concerned
about letting the ship get away from you when you steered?
A Yes, I was.
Q Would you say that, then, you were a little timid

about putting too much wheel on, too much wheel on the

ship?

A well, the -- I guess a little bit, but when they
gave me orders to rudder commands, I do it -- what they
say.

Q Right. The first command that you got was 10
degree right rudder?

A Yes, it was.

Q Did you put the wheel to 10 degrees immediately,
or did you sort of ease your way over?

A I put immediately to 10 degrees.

Q You weren’t concerned about the possibility of
oversteering”?

A No, sir.

Q Now, how long did you hold the 10 degree right
rudder?

A I really don’t remember.
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You said the next command that you were given was

20 degrees right rudder?

A

Q

That’s right.

Correct? Did you put the wheel over 20 degrees

right rudder immediately --

A
Q
A

Q

Yes.
-- or did you ease it over?
I immediately put it over.

Tell me what you did to make a 10 degree right

rudder turn? How many times did you turn the wheel?

A

I could turn it -- you turn it until it gets to

10 degrees.

Q

A

>

alil?
A

Q

And you’re watching the rudder indicator?

Yes.

And did the indicator go to 10 degrees?

Yes, it did.

And then did the rudder indicator follow that?
Yes, it did.

Were you watching the rate of turn indicator at

Yes, I was.

The rate of turn indicator indicates how much the

vessel’s heading is changing, isn’t that correct?

A

Q

Yes, right.

was the vessel responding to your 10 degree turn?
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A It was starting into a siow turn.
Q Did you expect the vessel to turn faster?
A I just remember -- I don’t know -- wait a
minute. I think it was -- I think it was doing what it was

supposed to do.

Q Now, during this time when you were given the 10
and 20 degree right rudder command, were you ever told to
steer a specific course?

A No, I didn’t.

G Do you remember telling the NTSB and the FBI that

you were trying to steady up on course 235 or 2457

A No, I was -- I did not. I told -- I told them
that we -- the second mate and I discussed it.

Q You and the -- you mean the third mate?

A Third mate, I mean. I’m sorry.

MR. CHALOS: Your Honor, may I approach the
witness?

(Pause)

MR. COLE: Can we get a page cite on that?

MR. CHALOS: Yes. This is the NTSB interview of
March 28, 1989, and I’'m on the first page, in the second
paragraph, the last sentence.

BY MR. CHALOS: (Resuming)

Q It says here, before the hard right rudder order,

he believed he had used some counter rudder to slow the
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swing as he was preparing to steady on a course of 235 or
245,

A The only counter -- the only counter rudder I’'ve
made was when I made a hard left at the reef.

Q That’s when the third mate made the hard left?

A Yes.

Q So it’s your recollection today that you never
tried to steady up on 2457

A No, I didn’t.

Q And the mate never gave you a course of 2457
A No, he did not.
Q You don’t recall how long you held the 20 degrees

right rudder?

A No, I don’t.

Q Now, you said that Mr. Cousins was calm when he
was giving you the orders. Am I correct?

A Yes.

Q You said to the NTSB and, I think, to the FBI
that a hard right rudder command is not unusual in Prince
William Sound. 1Is that right?

A Yes.

Q That didn’t cause you any concern when he gave
that order?

A No, it did not.

Q Now, before you were given the hard left order,
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you said you saw the mate on the telephone.

A Yes.

Q Is it your recollection that Captain Hazelwood
came up shortly after to make the calil?

A Yes.

Q And was it between the time Captain Hazelwood
came up and that telephone call that the hard left was put
on?

A Yes.

G Now, when Captain Hazelwood came up on the

' bridge, was his first order to you to pout the rudder amid

ships?
A Yes.
Q And was it thereafter some time that he gave you

some additional orders?
A Yes.
0 Was Captain Hazelwood cailm when he was giving you
the orders?
Yes, he was.
Did he appear in command?

Yes. Yes, sir.

I think he was.

A

Q

A

Q Was he collected?
A

Q Did he appear to you to be drunk?
A

No, sir.
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Q Did he appear to you to be impaired?
A No, sir.
Q Now, you -- you and Captain Hazelwood didn’t have

any conversation other than the commands you got from him,
right?

A No, Jjust --

Q So you don’t know what Captain Hazelwood’s
strategy was in giving you the command?

A No, I didn’t.

Q Now, Mr. Cole asked you a series of questions

| about what Captain Hazelwood was trying to do?

A Yes.

Q And he showed you some testimony from the NTSB?

A Yes.

Q Do you remember meeting with Mjss Henry on
Saturday”?

A Yes, I did.

Q And do you remember telling her that you believed

what the captain was trying to do was to keep the vessel on
the reef?
A Yes, I was --
MR. CHALOS: I think I'm about through, Your
Honor. I just want to check my notes for a second.
(Pause)

BY MR, CHALOS: (Resuming)
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Q Now, Mr. Kagan --
A Yes.
Q When the third mate was giving you orders, on

what side of you was he standing?

A I think he was standing on the left hand side of
me, but I can’t remember.

Q You have a slight problem in your left ear, don’t
you?

A No, I don’'t.

Q Do you remember taking a medical about a year
'iago?

A Yes,

Q And you were diagnhosed as having a problem with

your left ear?
A It’s not my left. I think it was my right.
Q Let me read you --
MR. COLE: First of all, I object if he’s going
to read it (inaudible) --
MR. CHALOS: Well, let me show it. Let me
show --
MR. COLE: -- and 1’d like to see it first.
(Pause) -
BY MR. CHALOS: (Resuming)
Q Let me show you a report dated February 19, 1988,

called an audiological report from Elmwood Ear, Nose and
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Throat Clinic. I guess that’s down in Jefferson,
Louisiana.
A Yes.
Q Read the second paragraph, and let me ask you if

that refreshes your recollection?

(Pause)
Okay?
A Okay.
Q Does that refresh your recollection now, that it

was your left ear?

A Well, they said -- he said to my right -- he said

. to my right ear.

Q He said your right ear was normal?
MR. COLE: I object. You ask -- may we approach
the bench?
THE COURT: Yes.
(The following was said at the bench:)

MR. COLE: Judge, cannot

say best of his recollection (inaudible) ask

does this refresh your recollection. If it doesn’t, then
it doesn’t.

THE COURT: A1l right. Mr. Chalos, he didn’t
indicate he didn’t have a good recollection. He answered
your question. Now, if you wish to impeach him, you have

to do it another way. This is hearsay. (Inaudible)
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somebody up there.

If he said, "I don’t remember, it's different.”
You refresh his recollection. But this is not the kind of
document that’s used. So unless you've got somebody who’s
willing to testify about it, I'm going to sustain the
objection. He's answered your question.

(The following was said in open court.)

THE COURT: Objection sustained.

MR. CHALOS: Mr. Kagan, I have no further
questions, thank you.

REDIRECT EXAMINATION

BY MR. COLE:

Q I’ve got a couple, Mr. Kagan.
A OCkay.
Q When you spoke with Miss Henry on Saturday -- you

remember that conversation?
A Yes.
Q And you were asked what you thought the captain

was trying to do and, as you told Mr. Chalos, you said he

was trying to take it off -- or keep it on the rocks.
A Yes.
Q Do you remember why you told Miss Henry that?
A I wasn’t sure what he was doing up there. As far

as my wheel commands, I just follow orders from him.

Q Why did you tell her, though, that you thought
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that he was trying to keep it on the rocks?

A I can’t answer that question.

Q Try to answer 1it,

A Okay. That’s what I thought he was doing, but I
heard later that that’s what he tried to do, and there was
no engine -- stern orders from the bell book.

Q Is it based on conversations that you had with
other people?

A Yes. -

Q wWho were those other people? When did you talk

. about this?

A Right after -- well, right on the -- after the
grounding.
Q And was it significant to you, the amount of
damage that you saw the next day?
MR. CHALOS: Objection, Your Honor. There’s no
foundation for that question.
THE COURT: 1I’m going to overrule the objection.
BY MR. COLE: (Resuming)
Q Remember waking up the next day and seeing all
the damage?
A I just saw the -- I didn’t know how much damage
it was, but I saw a lot of oil.
Q When you talked with other people about this, has

this been since that time? People that you worked with?
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A Yes.
Q And did anybody express to you their opinion that
you -- about the actions of the captain?

MR. CHALOS: Your Honor, I object. The answer
will have to be hearsay.

THE COURT: 1I’'m going to overrule the objection.
Under the rules, I don’t think it is hearsay. I think it’s
used for impeachment purposes in this case. I’m overruling
the objection.

THE WITNESS: What was the question again?

THE COURT: 1It’'s not being offered for the truth
of the matter. 1It’s being offered to explain his
testimony.

BY MR. COLE: (Resuming)

Q Did the people that you talked with express to
you whether or not they thought it.was -- that a captain
would try and take a tanker that had grounded that he would
try and take it off?

A No. Not in this situation. That’s what I
figured, well, the word was passed that he was going to try
-- the captain was going to try to keep the ship on the
rocks.

Q And that was because no one would try and take it
off the rocks?

A No, sir.




20
21
| 22
23
24

25

211
MR. CHALOS: Your Honor, I object to that

guestion?

THE COURT: That’s the end of the inquiry on this

area.
(Pause)
BY MR. COLE: (Resuming)
Q Now, Mr. Chalos asked you a number of questions

about what happened after the time that Mr. Cousins called
and when you gave the left -- the counter rudder to the
left. Do you remember those questions?

A Yes, I cdid.

G Did you see Captain Hazelwood on the bridge when

' you made that counter turn to the left?

A I don’t remember. I don’t really remember.
MR. COLE: I have nothing further, Your Honor.
MR. CHALOS: Nothing from us, Your Honor.
THE COURT: Can this witness be excused?
MR. COLE: Yes, he may.
THE COURT: 1Is there any further need for him?
MR. CHALOS: None from us.
THE COURT: VYou're excused from further
participation in this trial.
(The witness was excused at
3:45 p.m.)

THE COURT: Call your next witness.
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MR. COLE: Judge, the next witness is Mr,
Cousins. 1It’s going to be extended time. 1I'm more than
happy to start, but --

THE COURT: Why don’t you start on him and get
some preliminary matters out of the way?

MR. : 1 have to go downstairs, so 1’11
be right back.

(Pause)
Whereupon,

GREGORY COUSINS

called as a witness by counsel for the State of Alaska, and
having been duly sworn by the Clerk, was examined and
testified as follows:

THE CLERK: Sir, would you please state your full
name, and spell your last name?

THE WITNESS: Gregory T. Cousins. 1It’s Cousins,
C-o-u-s-i-n-s.

THE CLERK: And what is your current mailing
address?

THE WITNESS: 13966 Fletchers Mill Drive, Tampa,
Florida.

THE CLERK: That’s Tampa?

THE WITNESS: Yes.,

THE CLERK: And your occupation?

THE WITNESS: 1I'm on fleet reserve with Exxon
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Shipping Company.
THE COURT: Would counsel approach the bench for
a minute, please?
(The following was said at the bench:)

THE COURT: getting tired. I can tell

that. 1’d appreciate it, when we’re swearing the witness
in, if you could sit back so we can stress the swearing
in. Okay.
(The following was said in open court:)
DIRECT EXAMINATION
BY MR. COLE:

Q Now, Mr. Cousins, can you tell the jury how long
you’'ve been in the maritime industry?

A Approximately 13 years.

Q And can you -- would you explain what positions
you’ve held those 13 years -- from the beginning?

A I started out as an ordinary seaman aboard a NOAA
Fisheries Research vessel. Put in enough time to get an
AB’s endorsement. Shortly after I received that
endorsement, I went to work with Exxon Shipping Company.

Q How long have you worked for Exxon?

A It’s been nearly ten years now.

Q And have you always worked with them? What
licenses have you acquired since working with Exxon as an

AB?
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A The last license was a second mate’s license.

Q Did you -- when did you acquire your third mate’s
license?

A I believe that was in February of 1986.

Q And when did you acquire your second mate’s
license?

A February of 1989.
Q Where have you worked for Exxon? And what -- has

it been primarily petroleum tankers?

A Yes, exclusively.

G And has it been on the East Coast and the West
Coast”?

A Both.

Q After you got your third mate’s license, did you

immediately begin serving as a third mate?

A As I recall, it was about eight months after
receiving the license.

Q So that would have been sometime around 1987, the
beginning --

A In January of ’87.

Q Now, does Exxon provide any training for its
mates, third or -- the third mates for ship handling or
anything like that?

A No, that would be onboard experience, by

observation and --
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Q Did you attend -- well, tell the jury how you got
your third and second mate’'s license?

A Through a -- studies at a maritime licensing
school in New Orleans.

Q Was it a program where you actually went to
school, or was it a home study program?

A It was both. It allowed flexibility in time in
school and materials that you could take with you to study

at home, if need be.

|

i
i
i

Q How did you do it?
A I spent time in school and also studied at home.
i Q Can you give the jury an idea of how many times

|
you have entered the Prince William Sound on the helm?

A On the helm?
Q Yeah, at the helm. Or -- I'm sorry. Let me take
that back.

How many times have you travelled to Prince

William Sound for your job on a tanker?

A Including my AB time?

Q Yeah.

A Oh, between 26 and 30 times, perhaps.

Q And can you give the jury an idea of how many
times you would have been on the bridge of those times, in
and out?

A More than half.




20

21

22

23

24

25

216

Q When did you get assigned to the Exxon Valdez?

A I don’t recall the date right offhand. 1 believe
my first assignment was in 1987. I'm not -- I'm not real
sure about that. It may have been in the spring of ’88.
I'm not sure.

Q Can you give the jury an idea of how many terms

you served on the Exxon Valdez?

A I had three assignments. The last assignment was
my third.

Q I'm going to ask you to identify some of these
exhibits.

I'm showing you what has been marked for

' identification as Plaintiff’s Exhibit Number 45. Do you

recoghize that?

A That’s the course recorder.

Q Okay. 1Is that a fair and accurate picture of the
course recorder on the Exxon Valdez?

A Yes.

MR. COLE: I would move for the admission of
what'’s previously been identified as Plaintiff’'s Exhibit
Number 45,

MR. CHALOS: No objection.

THE COURT: 1It’s admitted.

(State’s Exhibit 45 was

received in evidence.)
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BY MR. COLE: (Resuming)

Q And I'm showing you what’s been identified as
Plaintiff’s Exhibit Number 49. Do you recognize that
exhibit?

A Yes. Loran and the SATNAV units.

Q And that was on the Exxon Valdez?

A Yes.

MR. COLE: I would move for the admission of
what’s previously been identified as Plaintiff’s Exhibit
Number 49.

MR. CHALOS: No objection. 49.

MR. COLE: 49,

THE COURT: 4897

MR. COLE: I'm sorry, yes.

THE COURT: 1It’s admitted.

(State’s Exhibit 49 was
received in evidence.)

BY MR, COLE: (Resuming)

Q And where were these two -- you can 100k at the
diagram -- where was the course recorder located on the
bridge”?

A Right here.
Q And the SATNAV that you identified, where would
that have been?

A I believe that’'s -- 33 here.
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Q I'm showing you what has been marked for
identification as Plaintiff’s Exhibit Number 50. Do you
recognize that?

A That’s the RDF.

Q Can you explain what the RDF 1is?

A It’s a radio direction finder.

Q And was that on the Exxon Valdez in the
chartroom?

A Yes.

MR. COLE: I would move for the admission of

what's previously been identified as Plaintiff’s Exhibit

i Number 50,

MR. CHALOS: No objection.
THE COURT: 1It’'’s admitted.
(State’s Exhibit 50 was
received in evidence.)
BY MR. COLE: (Resuming)

Q Where would the RDF have been located?

A On this next table.

Q I'm showing you what's been marked for
identification as Plaintiff’s Exhibit Number 43. Do you
recognize that? -

A Yes.

Q What’s that a photograph of?

A That's a picture of the chart room.

S Mo e
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Q Is that a fair and accurate representation of the
chart room?
A Yes.
MR. COLE: I would move for the admission of

what’s previously been identified as Plaintiff’'s Exhibit

Number 43,
MR. CHALOS: No objection.
THE COURT: 1It’s admitted.
(State’s Exhibit 43 was
f received in evidence.)
| BY MR. COLE: (Resuming)
; Q I'm showing you what's been marked for

identification as Plaintiff’s Exhibit Number 39. Do you

recognize that photograph?

A Yes.

Q what’s that a photograph of?

A It looks 1ike the starboard bridge wing.
Q Okay. On the Exxon Valdez?

A On the Exxon Valdez.

Q A fair and accurate representation?

A Yes.

MR. COLE: I would move for the admission of
what’s previously been identified as Plaintiff’s Exhibit
Number 39.

THE COURT: Any objection?
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MR. CHALOS: No objection.

THE COURT: A1l right. Before you go any
further, are you going to go through all those exhibits?

MR. COLE: Yes.

THE COURT: all right. We’ll take our recess for
the day now.

That exhibit is admitted.

(State’s Exhibit 38 was
received in evidence.)

THE COURT: We’l11l recess until 8:30 tomorrow
morning, 1adies and gentlemen. With my discussion not to
discuss the matter among yourselves or with any other
person -- that’s a real important instruction, as you can
see., And not to form or express any opinions.

So you can be in a position to plan accordingly,
I want to give you a couple of items of information. I
believe next Monday is President’s Day. That’s a week from
today, and that is a court holiday, I believe. Is that
right, Scott?

THE CLERK: Yes, sir.

THE COURT: That is a court holiday. We will not
be conducting trial a week from today. $So you can start
planning your three-day weekend.

Ajso, we will be starting a new schedule starting

a week from tomorrow, the 20th. That’'s from 8:30 until
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1:530. we’ll get staried promptly at 8:30 in the mcrnina

(S

with the jurv. We’'ve been not starting until later. as ycu

know., so we can take up matters outside your presence, but

I ask you to come here by 8:30 so 1’11 know you’ll be ready

to go by 9:00, so I’11 ask you to come in at 8:15 during
those days. so I know we’ll be ready to go at 8:30.

And. as I see my schedule, that’s how we’11 be
doing it from now on: 8:30 until 1:30, with no lunch
breaks. but with periodic breaks like we’ve been taking.
and then vou'll be free to gc at the end of the day. at
1:30.

So that's just for your own information. We’'l]
see you back tomorrow morning at 8:30.

Anvythina further from counseil?

MR, : No. Your Honor.

MR. : No, Your Honor.

THE CLERK: We will stand in recess.

THE CLERK: Please rise. This court stands 1n
recess.

(Whereupon, at 3:58 p.m., the hearing recessed.)
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