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In the Matter of:
STATE OF ALASKA
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February 1, 19%0

The above-entitled matter came on for hearing on

motions before the Honorable Karl S. Johnstone, commencing
at 8:02 a.m., on February 1, 1990. This transcript was

prepared from tapes recorded by the Court.
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2|l (Tape No. C-3588)

3 THE COURT: You may be seated. We have two

4|l pending matters that we need to address before we resume

s jur& selection. The first is the defense motion for a

¢ || protective order, and related to that is a U.5. Coast Guard
7|l motion to quash subpoena duces tecum. 15 & representati%e
8|l of the Coast Guard here?

? MR. UNDERHILL: Yes, Your Homor, Mike Underhill,

10| San Francisce Department of Justice, appearing specially on
"1l behalf of the United States and the Coast Guard commander,
2} R. Michael Underhill.

K THE COURT: Thank you, Mr. Underhill. Welcome to
14 Alaska.
15 MR. UNDERHILL: Thank you.
16 THE COURT: Let's take up the motion for

71 protective order first of all.

18 MR. MADSON: Yes, Your Honor, Mr. Russo's going to
19| be arguing this motion.

20 THE COURT: Mr. Russo, good morning.

2 MR, RUSSO: . Your Honor, good morning. Your Honor,
22 || may I have a request, pleage? I think it would be more

23 || appropriate if we argued the motion to quash first, insofar
% |l as the protective order, at least one of the most basic and

25 || important issues in the protective order, deals with the
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4
refusal of the Coast Guard to give us certain material.
How we argue that may be contingent upon the Court's ruling
on the motion to quash.

THE COURT: Well, it makes no difference in which
order we take it. I'm going to take them both under
advisement anyway. I'm not going to give you an answer
today. The materials that just recently have been fileqb
raise some issues I need to address and I haven't had time

to get into them. So it makes no difference to me. I just

- suggest we get going on the motions, flesh it all out now,

and 1'll come up with a decision probably by tomorrow or
Monday. So why don't you go ahead. You don't waht to go
first? You want the Coast Guard to --

MR. RUSSO: I would like to do the motion to quash
first, Judge.

THE COURT: Okay, that'a fine. Mr. Underhlll,
you're on.

MR. UNDERHILL: Thank you, Your Honor. Your
Honor, I don't have terribly much to add. We filed
extensive papers in a memorandum and I think that sets
forth the legal and factual issues fairly well.

What I woﬁid like to add, however, is that,
listening to some of the reports and press reports, it
sounds like the Government has simply thumbed its nose at
Mr. Hazelwood's‘counsel's subpoena, 1I'd like to clarify
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that. That is not at all true. We have in fact given the
defense approximately somewhat over a thousand documents as
of, I think, earlier this week. Mr. Nelson, on behalf of
the Coast Guard, made arrangements to provide those
documents. That consists of roughly half of the total
documents that we think would be responsive to the
subpoena.

Furthermore, as to the issue of the tape
recordings, we believe; and I was speaking with Mr. Russo
Just a minute ago, we think we've resolved that to the
satisfaction of the parties. The Government's concern was
that anything on the tape that would be subject t6 any
applicable privilege not be disclosed, and we've resached an
accord whereby the tapes will be transcribed by a court
reporter that will be considered an agent of the United
States for purposes of nonwalver of any privilege. We will
read the transcript, we being the Government. If we feel
there is anything privileged, we will withhold that,
provide to the defense anything no privileged, and then
furthermore, I believe, subject to screening of any
privileged materials -- and I frankly don't think there's
going to be any privileged on the portions of the tape they
want. They want to have an expert listen to the tape, to
the audio itself, and I think we can accommodate on that as

well,
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Further to clarify, Mr. Linton, he may wish to
argue this himself, but I think there's -- I don't want to
misshaped. Mr. Linton has made a list of documents that

were made available by the Coast Guard to the State of

‘Alaska, and in turn, those documents were made available to

the defense earlier on in this case, pursuant, I suppose,
to the criminal discovery rules of this Court. I just had
a chance to look at the list, but it goes on =~ well, it's
well over a hundred documents, which frankly, are just
about everything, I think, that remains to be disputed that
we haven't provided pursuant to the subpoena. In other
words, the things they say we're not giving them, they've
got. And I'm also informed that the Coast Guard informally
has provided various other documents to Mr., Chalos, one of
the Defendant's other counsel, a long time ago without any
subpoena, just in order to cooperate as much as possible
and provide the defense as much as we felt we could
possibly ¢ive them and still maintain the sanctity of our
privileges.

THE COURT: Is it my understanding that you have
releaged documehtag;on to the State of Alaska already that
you are now claiming a privilege for?

MR. ﬁNDERHILL: Pursuant to their subpoena =~ I
think it has to be clarified. Pursuant to the subpoena,

we've got concerns that go well beyond this cage. We
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think, as a policy matter, we cannot be compelled to
disclose the documents pursuant to a state court subpoena.
Ae a matter of trying to accommodate this Court and the
parties, as we do in other cases, we will, subject to |
withholding for privileged materials, generally make them
voluntarily available, and that's what we have done. I“
think that the basic legal issue here is preserving ourﬂ’
right to claim the sovereign immunity privilege in this and
other cases.

THE COURT: To some extent you've voluntarily
given up many of the documents that are the subject of
subpoena at this time. '

- MR, UNDERHILL: That's correct, both directly to
the defense before this case, directly to the defense
pursuant to the subpoena =-- voluntarily, I add -- and
through the State, who then made it also avallable to the
defense. Those include witnegs interviews conducted by the
Coast Guard --

THE COURT: What don't they include? Let's get to
the matters that you haven't given to the State.

MR.'UNDERHILLz Mr. Russo has made a list. 1It's
whittled down'to this. I haven't actually gone through the
subpoena; I just got these. Mr. Russo beliaves that the
only categories in dispute presently are Items 1, 2, 3, &,

15, 18, 19, and 24, and 24 is actually the tape and I think
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8
that we have a resolution of that, and if that's in fact
the case, we have one, two, three, six, seven disputed
categories.

THE COURT: Now, when you're listing the numbers,
what are you referring to, what document are you referring
to? ]

MR. UNDERHILL: I'm listing the categories in’ghe
subpoena themselves. 1In other words, there are, I think,
26 categories, and'théie riumbers correspond to the
subpoena. And I think, just taking a quick look through
Mr., Linton's list, I think that in fact =-- 1'd reglly have
to compare this, Your Honor, but I think that most of the
things in Items 1 and 2 have probahly already been provided
to the defense through the State, and I'd actually just
have to go -- and it appears, I think, Category 8, if I'm
not mistaken pertains to blood alcohol tests. Looking at
Mr. Linton's lists, the things that we have also have
already been provided to the defense through the State.

THE COURT: Let's take this up in the order in
which you've listed them. Number 1 says, "All notes,
summaries, réports;'memoranda and tape recordings of
witness interviews conducted by Coast Guard investigators
relating to the grounding on March 24th, 1989." Are you
stating that you've provided all of that information to the

State?
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MR. UNDERHILL: I can't say all of it, Your Honor,
I honestly cannot say. Taking a guick through the list,
look through the list, I believe that we have probably
provided them just about everything. The list lncludes
interviews =~ by "the 1list", I'm talking about Mr. Linton's
list that he says has been provided to the defense. I
can't count them all, but it looks like there are 25, .~
possibly even 30, interviews and summaries that have been
provided already. I1'd honestly have to look through this
list and compare them, Your Honor.

THE COURT: So it appears that most of them have
been provided. It's the "most of them" that gives me
concern. How can we determine whether all or less than all
have been provided to the State? If they have, then
there's no reason to deal with Number 1.

MR, UNDERHILL: I understand.

THE COURT: Or if they haven't, then we might have
to address it.

MR. UNDERHILL: I understand. I think that
somewhere, somewhere, we have to have gome type of a list
or file that has the names of people interviewed, and it
would be simply a matter of checking the names on this list
against those’lists and we'd be able to see whether all
have been provided or not.

THE COURT: Okay, well Mr. Linton is not actually
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participating in the jury selection process. He might be
available to compare your list with what he had. Would you
be able to do that?

MR. UNDERHILL: I could stay as long as necessary,
Your Honor.

THE COURT: ORay, i1f that becomes necessary to
require production of them, but I'm just trying to e
determine if he has everything you have

MR. UNDERHILE: I understand.

THE COURT: If he does and he says he's given
everything to the Defendant, then that ends the Defendaqt's
question on Number 1 in my opinion. How about Number 27
That says, "All notes, summaries, reports, memoranda and
tape recordings of witness interviews conducted by Coast
Guard investigators relating to Captain Charles Hazelwood."

MR. UNDERHILL: 1It's a guess, but it's a very
educated guess, Your Henor, that this actually is subsumed
in Category Number 1. I think we're probably talking about
the same thing. and if you take "relating to Captain
Harelwood," I presume that includes not only interviews of
Captain Hazelwood but interviews of others pertaining to
any of his potential liabilities, so I would construe that
as being basibally the same as 1, I think, and I would be
more than happy to make the same comparison.

I don't know if we have made avallable tape
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recordings, and in fact, I'm not sure whether we have tape
recordings, but I'd be glad to check on that as well.

THE COURT: Number 3, the game thing?

MR. UNDERHILL: I think that would partially be
subsumed in Category 1, again, although insofar as it --
looking at thig, it asks for reports and memoranda
concerning possible violation of Coast Guard regs. or e
statutes by crew members respecting the grounding. To ma,

I suspect that we did hot give the State all of that

--because that very clearly in my opinion calls for

attorney-client privilege and also work product, and we're
not going to give that to anyone, and I think the'law is
certainly clear on that. To the extent that it's subsumed
in Category 1, I believe it's been provided. 1I'll be glad;
again, to check and see if that in fact is the case.

THE COURT: Okay, now I think we're going to get
down to the essence of this now. Number 8, "The results of
all blood and urine tests taken of crew members of the
Exxon Valdez and Coast Guard, Department of Transportation,
personnel in connection with the grounding of the valdeg,
ineluding chain of custody cards for samples aubmitted."

MR. UNDERHILL: I'm looking at Mz. Linton's list,
and under 16, it has "chain of custody samples, urine
samples," for one, two, three, four, five, six

individuals: weidman, Kagan, who I know is a vessel crew
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member, Captain Hazelwood, Third Mate Cousins, Maureen
Jones, and Mr. Blandford. According to the State, that has
been made available to them, and 1£ has in turn been
provided to the defense already. And I note the next
category, or pardon me, two categories down, there's a
Federal BExpress addrass form concerning blood samples, and
CAtegory 18 is Compuchem, C-o-m-p-u=-¢-h-e-m, Laboratorxzé
blood/urine test reports for the same six individuals, se
again, those have been provided to the defense through the
State.

THE COURT: All right, and then --

MR. UNDERHILL: I think what I'm eaying, Your
Honor, I think that takes care of Category 8.

THE COURT: Do you have knowledge of whether there
were samples taken of any other crew members?

MR. UNDERHILL: I don't know, Your Honor, but
again, I'd be glad to check.

THE COURT: Okay. And Number 15, "Transcripts of
telephone conversations regarding blood/urine testing of
crew members of the Valdez and Coast Guard, Department of
Transportation, personnel." 4

MR. QNDERHILLe To the extent that that would
contain attorney-client privilege or work product, we would
not provide it. As a practical matter, I don't believe, I

don't believe we have any such transcripts anyway. I den't
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believe, at least, that we do, Your Honor.

THE COURT: Did the Coast Guard take urine --
blood alcohol through urine or blood samples if Coast Guard
personnel?

MR. UNDERHILL: Everyone concerned, yes, Your
Honor.

THE COURT: Coast Guard peréonnel --

MR. UNDERHILL: Yes, Your Honor.

THE COURT: +- in the radar area?

MR. UNDERHILL: -.Yes.

THE COURT: Did you release that to the State?

MR. UNDERHILL: I recognize Mr. Blandfofd's name
as being one of the persons released, yes.

THE COURT: Besides Blandford?

MR. UNDERHILL: I don't know who else. I think
possibly Mr. Taylor. 1In any event, I do not believe that
we have transcripts on those yet.

THE COURT: How about Number 18?
MR. UNDERHILL: To the extent that would include

the BA tests provided already and discussed in Categories
16 and 18, I think that's been provided., To the extent it
would constitute attorney-client privilege or work product,
we would not make that available, and I suspect we did not
make it available to the State, nor would we make it

available to the defense.
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THE COURT: Well, when you take a statement from
Taylor or Blandford, is it your opinion that's a work
product?
MR. UNDERHILL: VYes.
THE COURT: Do you take that same position if you
take a4 blood alcohol of Taylor or Blandford?

MR. UNDERHILL: Essentially, ves.

THE COURT: That that's work product?

MR. UNDERHILL:! VYes.

THE COURT: All .right.

MR, UNDERHILL: Again, I'm not even sure that --

THE COURT: And how about the personnel records of
Gordon Taylor and Bruce Blandford, did you submit them to
the gtate? That would be Number 19.

MR. UNDERHILL: 1I'm not -- ask Mr. Linton. Do you
know if we ~--

MR. LINTON: No, we do not.

MR. UNDE#HILL: And as a matter of statute, we
would not to either side, and that's pursuant to Mr.
Blandford and Taylor's own Privacy Act rights.

THE COURT: - And then Number 24 is the last one you
think there's a dispute on.

MR. UNDERHILL: That's correct, Your Honor. I
should also clarify, I think on that one we were

discussing =--
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THE COURT: Was Number 24 submitted to the State?

MR. UNDERHMILL: No. To my knowledge, no. 241
should clarify. As I understand it, there's a short
portion of the tape that has been transcribed, and to the
extent that that exists, we have agreed to make that
available to the defense. I think we have. To the extent
there are any notes, handwritten notes, summarizing thdg,
we do claim work product on that. To the extent the rest
of the tape exists and has not been transcribed, we made
available or we are making available a means to resolve
that, and I suspect that, if there's any dispute about the
handwritten notes.that have been withheld, ohce £hey get
ahold of the transcript, then I think that's rendered
moot. They can make their own notes if they want.

THE COURT: Mr, Linton, as to the numbers we've
gone through, do you have reason to believe that you have
less than all of the -- I know you're operating somewhat in
a vacuum, but do you have any reason to belleve you have
less than all the items in Number 1 and Number 27

MR. LINTON: Yes, sir, I do. .

THE-COURTz' what don't you think you have?

MR. LINTON: I think there was an investigation by
the Coast Guard with respect to whether Mr, Hazelwood was
drinking in valdez which was independent of the

investigation the Alaska state troopers ran. I wouldn't be
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surprised if we didn't duplicate witnesses in the course of

finding that, but I did not get reports of such interviews
by Coast Guard investigators, looking around Valdez to see
if there were any witnesses who could give testimony about
Captain Hazelwood's drinking, and I believe there was such
an investigator. ]

THE COURT: And anything else in Number 1 or 25'
that you have reason to believe might be missing?

MR, LINTON: No, sir, those are the only things

. that I know of, but once .again, it's a vacuum. I mean,

those are things I've heard about and I suspect are out
there, but I have no reason to suspect there's anfthing
more than that. But it could just as well exist and I

wouldn't know it.

THE COURT: All right, the two of you will have to

get together and compare notes to see if anything's
missing, and I want to find out if it is missing, see what
the relevance of that migsing material might be and then
I'll have to make a ruling on the Coast Guard's motion.

MR. LINTON: Very well, sir.

THE-COUkTaw And that would be with regard to
Number 3 also.

MR. LINTON: Very well, Your Honor.

THE COURT: All right, let's hear the legal
argument of why you think that you don't have to produce




4

JuL 27 ’93,15:57 CACI ADC . P.18

14

15

16

17

18

11

20

21

22

23

24

25

17

this, Mr. Underhill.

MR. UNDERHILL: Certainly, Your Honor.

THE COURT: 1'm assuming that there are soms
things, your work product statements of Blandford and
Taylor, that those are things that you are Keeping and you
say you have not turned over. )

MR. UNDERKILL: Yes. Well, actually I'm not “
sure. I think in fact we may have turned over =-- let me
check. Well, we've made available an interview of Taylor.
T don't see it here but I'd thought that we made available
also an interview of Blandford, and I'm again assuming that
an interview occurred. -

THE COURT: Mr. Ruaso, do you have an interview of
Blandford?

MR. RUSSO: I don't believe so, Your Honor. A
copy of the Coast Guard interview of Blandford relative to
his actions on that night? I don't believe we have
anything like that.

MR. UNDERKILL: In any event, Your Honor, in
response to your question as to legal arguments, they are
really twofold: One is as a jurisdictional bar, the matter
of sovereign ;mmunity, the Government cannot be compelled
to provide the documents pursuant tc a sgtate court
subpoena. The cases I think are very clear on that,

particularly in the Ninth Circuit, the Sweat versus Shenck
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case, the Borrock case in the Fourth Circuit, Sackett case
in the Ninth Circuit, and of course, the Touhy versus Ragen
case, R-a-g-e-n, the Supreme Court case, as well as another
Supreme Court case ruled upon early in the century that
make it extremely clear that, absent the walver of
sovereign immunity, and there is none here, the Government
cannot be compelled to produce documents pursuant to thé;
subpoena.

The second level of that argument is the Coast

-Guard, actually the Department of Transportation of which

the Coast Guard is a part, has promulgated what are
generically called.the Tquhy regulations, T-o-u-h¥y, based
upon the Supreme Court case of the same name, which state
very clearly that the discretion as to whether to release
or not release documents pursuant to a subpoena in a case
in which the Government is not a party, rests with the
discretion of the chief counsel. Part 7 of 49 CFR sets out
various criteria by which the chief counsel is to decide
whether to release documents. Admiral Vorlock's affidavit
I think is very extensive, very reasoned. It provides the
reasons why scme documents were provided, and on the other
hand provides very clearly the reasons why other documents
were not provided. As a practical matter, once that
discretion has been exercised, A, because of the sovefeign

immunity, the only court that would have the power to
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attempt to define whether the discretion was properly
exercised would be a federal court, and I think there's
even a footnote in the Ninth Circuit's Sweat versus Shenck
case which implies at least that it would properly be under
the Administrative Procedures Act in federal court. And
furthermore, even if they were in the proper court, i.e.
federal court, the standard of review of the Coast Guars:s
actions, or actually the chief counsel's actions, would be

-= not be clearly erroneocus, but it would be whether the

--agency had disregarded its own standards, which I think in

this case clearly could not be shoewn to be the case.

So to sum up, for reasons of sovereign iﬁmunity,
because of the federal regulations promulgated by the
Department of Transportation, and Supreme Court and Ninth
Circuit case law, we cannot be compelled to do it.

But I agaln stress that we have attempted to
cOOperéte as much as possible in an even-handed manner to
both parties, both to the State and the defense in order to
make as many documents available as we possibly think we
can, yet retaining the privileges that we have to maintain,
simply because we know as a practical matter in this case
this is not the only lawsuit going on. The United States
has sustained damages. It has, as far as the license
revocation prqceedings with respect to Mr. Hazelwood that

the Coast Guard has filed, they have stayed those pending
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resolution of this action, so we have to look down the
road. And as to those documents not provided, those are
the reasons that we haven't, because we are looking further
to potential for further litigation, definitely at least on
the license revocation proceedings.

THE COURT: Was it the Government's intent not to
disclose the Blandford interview but to give the Taylorf'
interview?

MR. UNDERHILL: I have no idea =--

THE COURT: Was that intentional or =--

MR. UNDERHILL: Not to my knowledge, Your Honor

THE COURT: -- or was that just an oversight?

MR. UNDERHILL: I have no idea, one.way or the
other. I suspect it was not intentional. I would have to
ask the Coast Guard pecople inéoived, Your Honmer. I don't
know if the request was made for Blandford by the State. I
honestly don't know.

THE COURT: Was it made by the State, Mr. Linton,
for Blandford? 1 would think, of all the people, that
would be one that somebody would be fairly interested in.
He was the watch stander, wasn't he, at the time?

MR, LINTON: He was. I know we were permitted to
interview Mr.'Taylor. It just escapes me right now whether
we were permitted to interview Mr. Blandford.

THE COURT: Mr. Blandford took the stand in the =-
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MR. LINTON: Mr. Blandford testified in these
proceedings, yes, sir.

THE COURT: =-- ompnibus and testified very
completely.

MR. LINTON: Yes, sir, plus at the Natlonal
Transportation Safety Board hearing. e

MR. UNDERHILL: May I point out one more think:
Your Honor. I don't want to assume the role of an
advocate, as I think tﬂat properly belongs to the attorneys
for the parties in the case, but it has been expressed to
us, for example, reqguests for simulations of the Exxon
Valdez's track. 1In convarsﬁtions with defense counsel, the
suggestion was made to them that that is our work product
and if they wanted a simulation, go out and hire cone. It
was responded that they'd already done that, they just
wanted to compare notes.

I mean, in a lot of these things the same argument
can be made. If somebody wants to talk to somebody, don't
rely upon our witness interviews; go out and interview the
witness or call them as a witness, and I presume, and I
understand in fact,"thatvthey have subpoenas out or are
going to subpoena various Coast Guard witnesses. Ask them
the questione directly. That's why you do it, rather than
rely upon another attorney's or a party's work product, and

that goes all the line down through this thing, and I think




e

' J'U!_ 27 '90 1e:23 CACI ADC - P.

10

n

12

16
17
8
19
20
21
2

23

o)

22

at some point too it has to be recognized, and it was
stated at least implicitly to us, if not explicitly, that
part of the purpose for doing tbis was to gain a strategic
advantage in this case, knowing full well that we are not
about to disclose, in the most extreme example,
attorney-client privilege documents. No party would. ?he
defense certainly wouldn't, we wouldn't expect them to, and
I'm sure the State wouldn't.

To take that argument, knowing we wouldn't

- diseclose all documents because we could not, that that

would form the basis to dismiss, again that's not for us to
resoive, but to be put in this position and having people
say that we're not cooperating when we have bent over
backwards, it troubleé me somewhat.

THE COURT: One more ingqulry for you, Mr.
Undernill. Can the Government waive their claim of
sdvereign immunity?

MR. UNDERHILL: Having made a lot of sovereign
immunity arguments, the answer I think is yes, but
qualified by stating that Congress has to do it. The best
example I can give, there's case law, including Ninth
Circuit and Supreme COurt, on it, Your Honor, and the
typical situation is where there's a atatute of
1imitatiohs. The Suits in Admiralty Act, for example, has
a two year statute of limitations, and that's the kind of
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work I do. We've had situations arise where a Government
attorney has written a typical letter, saying that, "You,
Plaintiff, have an extra 60 days beyond the statute to file
suit,” put in a letter. Later on it turns out, the
Government attorney did not have the authority, as an agent
of the Government, to waive the Government's sovereign .
immunity. Although it seemed harsh and I'd say unfair;;'
that was the result of the case law. 5o the answer is we

do not, that is I do not. - For that matter I do not believe

‘the Coast Guard has the authority to waive sovereign

immunity; only Congress can do that in a law signed by the
executive, and that has not been done in this casé.

THE CQURT: When you release information to the
State voluntarily, isn't there an argument of waiver that
can be made there?

MR. UNDERHILL: I think that to the extent that
any documents have been disclosed, then I think yes, I
think that to the extent those documents exist, and I would
direct the Court's attention to a Ninth Circuit case cited

in the Government's brief.

THE COURT:. If that's the case, Mr. Underhill,

' then what's to prevent this Court, based on your statement,

yes, to order you to produce all those documents to the

Defendant?
MR. UNDERHILL: Are you talking about the
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documents that have been produced to the State?

THE COURT: VYes.

MR. UNDERHILL: I don't think we have any problem
with that. I mean, if the defense wants to duplicate
them --

THE COURT: Okay, I thought earlier you saild you
were here just because of the sovereign immunity issue,“'
that they can get them from the state but you needed to be

here to protect the Government's intereat by asserting

- -govereign immunity to that, but it was a voluntary thing

yvyou did for the State.

MR, UNDERHILL: And for the defense. We.have
voluntarily done it for them too.

THE COURT: Okay.

MR. UNDERHILL: The case I was citing, it's a
Ninth Circuit case in here, to the extent that the issue in
fact was where documents had been produced, the extent of
whether the privilege had been waived, and it saild,
“"Certainly as to those documents that were produced, it
has, but a blanket waiver of the privilege did not occur."

THE COURT: .. Okay. |

MR. UNDERHILL: Thank you, Your Honor.

THE COURT: Mr. Russo? Mr. Russo, this motion

really pertains to == I want to narrow it as much as I

can. You have a motion for a protective order in relation
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to blood alcohol evidence, and I've been advised today that
the State has received a chain of custody information and
then the laboratory reports on at least six persons. 1Is
there additional information which exists regarding blood
alcohol or Captain Hazelwood?

MR. RUSSO: Your Honor, that's precisely the .
question. We don't know what additional informatien, IE
any, may exist in the possession of the Coast Guard. We
have specifically asked them for not only blood alcohol
tests relating to other crew hembers, but we've also
specifically asked them, pursuant to the subpoena, all
information relative to Captain Hazelwoed's blood.test.

Now, I realize and 1 respect what Mr. Underhill
has sald relative to the fact of the Coast Guard's given
certain documents to the State and the State has given
those documents to us., But what assurance do we have that
there aren't additional documents or additional information
out there relative to this test which we don't have? The
purpose of this subpoena was to insure that 4{f there is any
additional documents or information that we get it.
Clearly, the cornerstone of the State's case against
Captain Hazelwood rests on the blood alcohol test
administered by the Coast Guard. We want this Court to
enforce this subpoena so that Captain Hazelwood is assured

that he has all of the relevant information that's in the
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possession of the Coast Guard relative to that test so that
he is in a position to competently and adequately cross
examine the various witnesses that we anticipate are going
to be called relative to how that test was conducted.

I know, for instance, just based upon what we have
already, that there was more than one vial of blood taken

from Captain Hazelwood. I think the testimony of Mr. -

Conner was that he drew three vials of blood. I'd like to

know where all those vials. of blood are., In addition to

- -that, there were an equal number of vials drawn from the

other crew members. I'd like to know where they are. I'd
like to know how they were packaged; I'd like to Xnow who
had possession of them; I'd like to know where they were
after they left Conner's possession. He testified that he
put them in the messhall refrigerator next to the lettuce,
according to my recollection. These are all things that we
feel may be in the possession of the Coast Guard which we
don't have.

Your Heonor, I think, in starting this argument
seiged upon exactly what the purpose of this subpoena was,
for us to make ahrq’that we had everything that the Coast
Guard has on ;hese particular categories. Our feeling
about it is, Judge, and I think that your position on this,
at least as far as you seem to indicate your position is,

that when the Coast Guard produced these categories of
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material to the State, they waived any claim of privilege
for those categories of material. Now, you noticed I used
the term categaiies as opposed to specific items. 1In other
words, I don't think the Coast Guard can walve its
privilege only insofar as turning over incriminatory
material to the State and withholding exculpatory
material. 1If they turn over witneas interviews, if thd§
turn over blood tests, they have to turn over everything
that they have relative to that so that we can see it. 1If
they don't turn it over, we're at a disadvantage when it
comes time to cross examine the witnesses and to evaluate
the evidence. '

We certainly don't want to get into a situation in
this case, Your Honor, where somewhere in the future,
pursuant to discovery, whether it be a Coast Guard license
revocation proceeding or a civil case, we uncover
additional evidence that the cbast Guard has been
withhelding which is exculpatory. Then perhaps we may have
to come back and move for a new trial baged on newly
discovered evidence bacause we couldn't discover that
evidence through due diligence.

The purpose of this is to get all of the evidence
that we need now so that all of these issues can be
resolved at trial.,

THE COURT: Do you dlspute the sovereign immunity
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claim or do you dispute the work product claim or the
privilege claim?

MR. RUSSO: Well, I do. 1 dispute the sovereign
1mmunity claim.

THE COURT: Do you have case authority to support
your dispute? . e

MR. RUSS0O: Well, Your Honor, 1'd like to firag of
all cite Mr. Underhill's statement that he concedes that

the Government has waived sovereign immunity insofar as

-those items that they have turned over to the State. Our

position ig that the sovereign immunity has been waived for
those categories of items, and the items in dispute are all
categories of items that have been disclosed to the State,
so therefore, our pogition is that, once you open the door,
you have to open it all the way; you can't just say, "I'll
give you this and 1'll give you that and the rest I'm going
to keep."

THE COURT: Well, do you have any support for that
statement, any legal authority, besides your statements?

MR. RUSSO: Your Honeor, I do have scme casas
dealing with waiver of privilege in FOIA-type situations.
I have a case which I will cite to you. The case is North
Dakota versus Andrus, and the cite is 581 Ped 24 177, and
that's the Eighth Circuit. Basically, that case stande for

the proposition that a voluntary disclosure of material to
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an adverse party by the federal govarnment waives an
argument that the material is exempt or privileged under
FOIA. I submit that the same reasoning should apply to
this case.

Addition@lly, I have another case --=

THE COURT: What was that? Can you just give ﬂ?
an idea, was that a evidence quastion?

AMR. RUSSO: It was material which the federal

government disclosed to the Audubon Society and refused to

‘disclose to the State of.North Dakota. I do not know

specifically what the material was, but the federal court,
the Eighth Circuit, made a decision saying that, because
the federal government had voluntarily disclosed this
material which would otherwise be privileged to an adverse
party in a pending state suit between North Dakota and the
Audubon Society, North Dakota was entitled to the
information as well. In other words, you can't just give
material to one party voluntarily and then assert privilege
wvhen it comes to giving it to the other party.

THE COURT: Did they address the genaral category
or dld they AderGS'lpecific information that had earlier
been released to the Audubon Society?

MR. RUSSO: Specific information had earlier been
released voluntarily by the United States to the Audubon

Society.
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THE COURT: And it was a privilege question they
were dealing with?

MR. RUSSO: Yes. Now, one other case that I have
that is analogous to this is Peck varsus the United States,
and that's at 514 Fed Sup 210, and that's a case out of the
Southern District of New York. Basically, that's a
situation where the federal government released a summa§y
of a report dealing with a civil rights vioclation by an
informant to the FBI. UApparently this was an informant who
penetrated the Ku Klux Klan and may have participated in a
beating of some civil rights workers. The Government only
would supply a summary of that particular report, and this
case holds that voluntary disclosure of a significant
portion of a privileged communication waives the privilege.

Now, I believe that these cases are on point
insofar as reinfofcing the proposition that the Coast Guard
cannot selectively give certain information to the Coast
Guard and then claim that all other information in that
category is privileged. I think that, in the interests of
fairness and in the inherent powers of this Court, which
has jurisdiction over this trial, it's incumbent upon the
Court to see to it that all the relevant evidence that
Defendant would normally be entitled to is made available

to him.
If I may, 1'd just like to add a couple of other
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things, just a point of clarification relative to the
understanding regarding the tapes, Your Honor?

THE COURT: Sure.

MR. RUSSO: I think we have an understanding with
the Coast Guard that will solve the problem. I'd just like
to articulate it so that the Court understands what it }s
and there's no misunderstanding between us. o

| Basically, we have asked for access to whatever
inbound or ocutbound tébeS'the Coast Guard may have dealing
with the Exxon Valdez. Specifically, we want to have
access to the original tapes dealing with Captain
Hazelwood's conversations with the Coast Guard as recorded
on the radie. This process that we're going through now is
designed to clear the way for that. My understanding from
reading the response is that the Coast Guard has no
objection to the defense having access to Captain
Hazelwood's conversations but is transcribing the tape to
see if there are any other conversations on there which may
be privileged. Is that correct?

MR. UNDERHILL: That's correct.

MR.KRUSSOt’ All right. So assuming that that is
done expeditiously, Your Honor, and we have an opportunity
to have our expert listen to the tape, I don't think there
will be any problem with Paragraph 24

THE COURT: What's the timing on that, Mr.
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Underhill? Do you have any idea how long it might take?

MR. UNDERHILL: I think that the tape was flown to
Juneau. There are only a few machines that can play this
tape. They don't want to use the one in Valdez because
they need that for vessel traffic. It was flown up, I
believe, to Juneau yesterday, and I haven't been involve;
in the actual setting of this up, but I understand thatff
arrangements with a court reporter have already been made,
I believe.

THE COURT: So we're looking at early next week at
the latest?

MR. UNDERHILL: I presume, yes, sir.

MR. RUSSO: That should be fine.

THE COURT: Okay. |

MR. RUSSO: Your Honmor, I would have an additional
request. I notice that Mr. Undarhill has a list, which I
assume was provided to him by the District Attorney
regarding items that were received by the District
Attorney. I would request that we be given a copy of
that. Is that possible?

MR. LINTON: I thought I had.

THE COURT: Sure, sure you can get a copy.

MR. LINTON: I put a few things on your desk this
morning and I thought this was one of them.

THE COURT: Mr. Linton, are the items contained on
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that list all items that have been made available to the
Defendant?

MR. LINTON: Yes, every item on that list has been
mada available to the Defendant.

THE COURT: Let's mark this for identification.
Mr. Linton, why don't you come on up after we mark thigﬁ?nd
make sure it's the same document. We're going to makeufhis
part of the record.

MR. LINTON: &es,"and I have copies of each of the

‘documents described and would be happy to have that marked

as an exhibit as well. , :

THE COURT: This will be a Court exhibit and why
donit you mark it right now and give it to Mr. Linton so he
can look at it.

(Court's Exhibit 1 was
‘marked for identification.)

MR. LINTON: Just so that people don't read into
it more than is there, the first 70 items that are listed,
1 through 70, are listed as items received from the Coast
Guard. That means that they are things that are either
received phyéicallY”from the Coast Guard or are interviews
of Coast Guard personnel by the state troopers; that is we
were given permission to go interview Coast Guard
pe;sonnel.

There's a 1ist of items that are described as
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interviews and the particular agency interviewing the
person is designated thereafter AST 3-27. That means it
was an Alaska state trooper interview on March 27th. Later
there's one, FBI 4-6-89, meaning an interview by the FBI,
4-6-89, and USCG, United States Coast Guard, 3-24-89. The
purpose, they are listed there not with the idea that tpose
came from the Coast Guard or are of Coast Guard personﬁé&.
They are to illustrate how wide an investigation has been
done by a combination of the Alaska state troopers, the FBI
and to the extent that we've been given Coast Guard
materials, the Coast Quard, to lay a foundation for an
argument that the defense has enough -- in the evént that
things can't be resolved between the defense and the
federal government, that the State can ghow the Court that
defense has enough to adequately prepare itself through
these interviews and through this medium.

The last page is headed Other Documents and
Records, and they are in the same nature. That is, these
are not things that came from the Coast Guard but are
things that are of the nature of things in many instances
that was asked of the Coast Guard; for example, medical
records of crew members. Well, medical reccrds of crew
members maintained by Exxon as to Mr. Kagan, Mr. Hazelwood,
and Mr, Cousins, for example, was furnished. So if they

don't have them from the Coast Guard, they have some from
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the =--

THE COURT: Why don't the two of you identify this
as being the -- this is Court's Exhibit 1 -- and verify
that that is the document that has been given to Mr. Russo,
and that's a document you're indicating contains materials
that have been provided to the Defendant. .

MR. LINTON: Yes, sir, every one of them. |

THE COURT: Okay, any objection to admitting 1 to
this proceeding, Mr. RUSSE0?

| MR. RUSSO: 1 have no objection to its admission,
Judge insofar as this was the document that was g;ven to
us. I have not, of course, had an opportunity to look at
it to determine =-

THE COURT: 1I'm not saying that you have. 1I'm
just admitting it as an exhibit, and based on Mr. Linton's
statement as an officer of the Court that this has all been
provided to you, and if you dispute that, you can bring
that to my attention later on. But I'm assuming that it
has been provided to you because of the representation
until I hear differently.

0kay;'anything else you want to add? We're
dealing now with the motion to quash.

MR. RUSSO: I realize that. Your Honor, I think
I've covered the main points that I wanted to cover, and I

think I'1l rely on the Court's discretion to decide the
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motion.
(Court's Exhibit 1 was
received in evidence.)
THE COURT: 1I# you discover any other cases that
are in your opinion on point that would deal with a
voluntary disclosure to the State of certain information
resulting in a waiver of the category, 1'd appreclate -
knowing that. There is some disclosure of information here
that the Government might have been able to claim sovereign
immuniey, privileqe, work -product, and any other case you
can find for me I'd appreciate.
MR. UNDERHILL: Your Honor, may 1 give yéu a
cite? I haven't read or at least I don't recall the North
Dakota, Eighth Circuit, Andrews case, nor the Peck case.
Without reading them, my guess is is that they are not
sovereign immunity cases; they’go to the scope of whether a
privilege has been wéived, and that's really the second
step of the analysis. The first question Your Honor asked
was as to sovereign immunity. I suspect these cases do not
respond.
As to the issue of waiver of pziviieqe itself.
There is a case on point. It is the Ninth Circuit and it
was last year. 1It's cited at page 12 of our mqmorandum on
a different issue. 1It's Mobil 0il Corporation versus the
EPA, B79 Fed 2d 698, Ninth Circuit, 1989, and I believe
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there were, if my memory serves me correctly, four
documents that had been disclosed, whether inadvertentiy or
purposely I don't recall, and the issue was whether the
Government -- it'é a FOIA case ~-- was whether the
Government had waived the blanket privilege, whatever the
claim of privilege was. The answer was, as to those "
documents themselves, obviously, yes; as to the broader’
category of documents, no. So I think that would be
controlling in this Circuit,

THE COURT: Mr. Linton, do you want to be heard on
this particular issue at this time?

MR. LINTON: No, Your Honor, I would staée that
because our rules of discovery are a little different and
more loose here in Alaska, when we have received things
from the Coast Guard we have supplied them to the defense
directly, so there have not been things that have been
withheld by us.

THE COURT: Well then, the thing that needs to be
done is that Mr. Underhill and yourself need to go over the
categories that appear to be in dispute, and Mr. Russoc, was
that an accufate.recitation of the categories: 1, 2, 3, 8,
15, 18, 19, 24, that seem to be in dispute?

MR. RUSSO: Yes, Your Honor.

THE COURT: Okay, s© Mr. Underhill and Mr.'Linton

can get together and verify what has not been supplied, and
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! maybe you can at that point indicate the reason, if it's a
2|l privilege, work product, and it will be under the general
3} category of sovereign immunity.

‘ | MR. LINTON: Very good.

5 ." THE COURT: And then we can take that up later,

6!l and we'll come up with a time here in a moment of when
7{| we'll take up. ' “

8 MR. LINTON: Certainly.

9 MR. UNDERHILL: Your Honor, I can wait in the back
10| of the courtroom or come-back at a time, if Your Honor

1N || wishes, or whatever is =-- _

12 THE COURT: I thought we'd take it up some time

13 || next week, Monday afternocon probably. Wa're going to be

14 || doing opening statements, presumably, Monday morning. We
15 || might have Monday afternoon or Tuesday afternoon available
16|l to do this. I don't expect that opening statements will

17 || take all day. It will probably take half a day or so.

18 MR. UNDERHILL: Just a personal problem. I'm

19 scheduled to be back in Pennsylvania on a deposition that
20 || I've subpoenaed a witness next -- I £fly out of San

21 Francisco Tuésday. --1f need be, somebody else could come.
22| I'm fungible,

23 THE COURT: Okay, if you're fungible and somebody
24 ] else can come in your place, that's not going to be a

25 problem.
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MR, UNDERHILL: <%What 1 was going to reguest, is
there a time we could do it earlier, if possible? Since I
argued this much I prefer to finish it out, but if the
Court can't deo it, I do understand.

THE COURT: Well, how long would it take you to
figure out what you've given the State and what you haven't
given the State? -

MR. UNDERHILL: 1I've got nothing else to do

today. It really depends on whether I could £find somebody

~ from the State, or tomorrow, for that matter, I could do

it.

THE COURT: Well, we could do it at 4: 00 o'clock
today or 4:00 o'clock tomorrow.

MR. LINTON: 1I'm easy.

THE COURT: All right, let's do it at 4:00 o'clock
tomor;ow then.

MR. LINTON: Okay.

MR. UNDERHILL: Thank you, Your Honor.

THE COURT: You're still on, Mr. Russo. Now we're
talking about the other motion.

MR.'RUSSO:w Your Honor, this is a motion for a
protective order. 1In order to expedite thisg, I'd like to
rely on the brief relative to points 1 and 4 on this
motion. And I do have a few things I'd like to say orally

about points 2 and 3.
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THE COURT: Okay, 1 and 4 is the fatal variance
and then the timeliness of it?

MR. RUSSO: One concerns the issue of whether
blood alcohol can be introduced at the trial as evidence of
recklessness.

THE COURT: Okay, I have it in different order,

MR. RUSSO: 1I'm reading from the actual matioﬂ}
Judge, Paragraph 1. Paragraph 4 deals with the chemical
teat in question was not administered within the time
period required by statute.

| THE COURT: Number 1 suggests that, sincg it
wasn't presented to the grand jury there's a fatal
variance. Is that what you're suggesting?

MR. RUSSO: Yes.

THE COURT: Okay. That's what I said. And then
the timing of it is Number d.

MR. RUSSO: Correct.

THE COURT: Okay. Okay, we'll submit that on the
brief. Do you wish to have argument on those two, 1 and 42

MR. LINTON: No. I would point out one thing with
respect to péinﬁ Nunber 1 that I didn't include in my
brief, Judge, and that is that evidence of alcohcl on the
breath of the Captain was introduced at grand jury, so it
wasn't like the matters before the grand jury were wholly

gilent on the alcohol point, but I have nothing else to
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add, 80 that it isn't like alcohol is being introduced for
the first time, would be introduced for the first time at a
trial, not having been presented at all to the grand jury.
It is true that the blood alcohol test results and the
evidence of the taking of a sample was not introduced
before the grand jury, but some evidence of drinking wae.

THE COURT: All right.

MR. LINTON: Otherwise, I'd rest on points 1 and 4
on the brief. -

THE COURT: Okay, they're submitted on 1 and 4.
Your application is denied on 1 and 4. 1I'm prepared to
make that ruling &t this time and I'm so doing.

Now we can go to the other two if you wish to have
argument.

MR. RUSSO: Your Honor, these other two are
somewhat related to the issue that we just discussed
relative to the Coast Guard's compliance with our
subpoena. This protective order relative to these issues
is predicated upon the proposition that, if the Coast GQuard
fails to comply with out subpoena and does not in fact turn
over what we cénsidér to be vital evidence necessary to the
defense of Captain Hazelwood, that the State should in fact
be precluded from using that evidence at trial. The theory
behind that, Judge, I think is a fundamental theory of

fairness in that I can't see how the State can benefit from
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evidence that it derived from the Coast Guard, for instance
the blood test, the cornerstone of their case, without the
Defendant having egqual access to that aourée of
information. The Coast Guard, in its brief on the motion

to guash and also in oral argument, has raised the document

‘of sovereign immunity as being an absolute bar to their

having to comply with the State's subpoena. Our positiBn
on that is that if in fact it is an absolute bar and we are

not entitled to access to what they ha%e, then the State

-should not be entitled to-access to what they have.

THE COURT: Are you arguing egual access or are
you arguing unequal access? The State said that ﬁhey've
given you everything that have had, which would seem to say
egual access.

MR. RUSSO: Well, no, I'm saying that on the face
of it, Judge, it may appear that it's equal, but we don't
have any assurance that it's equal. We don't know what
they haven't given tha State. I'm not implying that the
State has held back anything from us. I would hope and
expect that they have given us everything that they have
relative to the Coast Guard test, but what I'm saying is
that there may be a lot of other information out there
relative to this test which the State dcesn't have and that
we're entitled to before the State should be able to

introduce the evidence which it does have from the Coast
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Guard. I suppose what I'm fearful of, Judge, is a
situation where the Government, the United States, has
given only the incriminatory evidence to the State and has
withheld other evidence which may be exculpatory to Captain
Hazelwood. We have no way of knowing that at this time
unless we get some certification of compliance by the 5§ate
that they have in fact turned over everything. All Mr.”
Linton can say is that he's turned over what the State has
given us. )

THE COURT: Just a minute, Mr, Russo. You've got
a certification of Mr. Linton that he has turned over
everything the State has. Now, that's good enough for this
COQrt. It may not be good enough for you, but that's good
enough for this Court. Now, there may be some things that
he doesn't have that the Coast Guard is retaining. That's
what the issue here, I think, is. When he said he's given
you everything that the Coast Guard gave him and he's got
that box right there in front of him and he's got a
document that's been made an exhibit, that's good enough.
Now, what you're asking for is what he hasn't got and
you're saying that he should be precluded from presenting
what he does have because we don't know if there's some
exculpatory evidence that's been retained byvthe Coast
Guard. Now, am I summarizing that correctly, or are you

suggesting maybe he's having ==?
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MR. RUSSO: Well, to a large extent you are
summarizing it correctly, except for one thing, and that's
the rationale behind my argument, and the rationale is
that, if Your Honor permits this, we're going to be in a
position where he's going to be using evidence which was
given to him by the Coast Guard and we're not going to be
able to cross examine that evidence adequately because we
cannot get to the source of that evidence. It's sort of
l1ike a screen or filter, so to speak, whereby he's only
been given certain information and maybe not given other
information, and he bases a prosécution on that and is
allowed to use that evidence. All we want to do is to go
to the source‘to make sure that we have everything relative
to that information so that we can cross examine that
source, that we can cross examine whoever is going to be
brought forth to establish a chain of custedy, so that we
can cross examine the laboratory technician 1It's a very
simple type of thing. All we're saying is that if the
Government is not going to allow us access to that source,
the State shouldn't be allowed to derive its main evidence,
its cornersténe of évidence, from the source that we're
excluded from., That's all I have to say on it.

THE COURT: Okay, let's go to Number 2, your
argument on Number 2 that the blood test information geigzed

from the United States Coast Guard was not lawfully
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obtained. Now, I assume you mean the blood test seized by
the United States Coast Guard. 1Is that what you're saylng?

MR. RUSSO: No, no, I'm talking about the blood
test that was seized by the Government, meaning the State
of Alaska.

THE COURT: From the -- okay.

. ‘l'
"~

MR. RUSSO: If the Coast Guard's argument is
correct, and you'll have to -~ and I apologize for this.

We were not totally familiar with what the Coast Guard's

position was going to be until very recently when they

submitted their memorandum and now hdve argued their case.
But on the hypothesis that the Coast Guard is saying that
the State 15 not even entitled to that, then in fact if
they had seized this blood test evidence and sought to
introduce it into evidence, it would be unlawful. And
certainly from their brief they seem to be saying that any
disclosure of this blocd test information was in fact
precluded under the doctrine of sovereign immunity or under
various CFR sections.

Our position on that ig, if that's the case, then
what's the State doing with it? They should be precluded
from having it as well, and if they do have it it means
they got it uﬂlawfully and they shouldn't be able to
produce that in evidence.

THE COURT: Okay, Mr. Linton?
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MR. LINTON: Judge, we have provided chain of
custody cards; of course, they've heard of testimony of
Scott Conner, they've heard how he drew the samples; we've
provided by way of discovery chain of custody cards that
take it to California; we have supplied a copy of the
transmittal, the Federal Express address form that was ysed
to transmit it to the laboratory in California; and weihave
provided the lab reports of Michael A, Peat, Ph.D., the
director of the COmpuéﬁem'Laboratorie:, as to gix |
individuals, that is as to four crew members and then as to
Mr. Blandford and as to a Mr. Weldman, a Coast Guard
employee. That's ‘all anybody =-- that's more than a lot of

- pecple get in a lot of cases.

If there are questions about where the vials are,
then they can call the lab and say, “Well, how many
vials?" They haven't said they wanted to test the vials.
They haven't asked, "Where ig their extra blood? Can we
test them? Can we get an independent test?" That not
their claim. I don't hear that claim at all being asked.
There's some statement about, "Well, what happened to each
of the vialsf" Well, we don't have to, under Rule 16,
create statements and bring them in here. We have
identified the witnesses who have participated in drawing
the blood, in transmitting the blood, testing the blocd,
and if there are guestions about individual steps that were
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taken, that's fully appropriate for them to &ddress those
people and say, "Hey, when, Doctor, you did this test, diad
you take notes when you calibrated whatever instrument that
you used to test the blood on?" He may have, he may have
not, he may not have. I don't happen to know. I haven't
been supplied with them. But there's no claim at this .,
point that that's a problem, that they have called the u
doctor asking about those things and been told that he is
refusing to give them. I don't see any cbligation for us
to go find each of the things that may exist in that form.
Are there other records of Federal Express somewhere which
back up the fact that they were transmitted by thé Coast
Guard to the laboratory in California? There may well be,
somewhere in the bowels of Federal Express, such a record.
They're free to go find it i1f they really waht to contest
that, and there's no indication that that's really what
they want. We've complied with what Rule 16 requires as to
the blood test and the test results.

I'm not sure I understand the rest of the
argument. It struck me as a little bit of sophistry.
Somehow, if someone accidentally viclated the federal
government's sovereign immunity and gave us the records of
the blood test and we gave it to the defense, then we can't
use it because that employee of the federal government

acted outside the scope of his authority and then therefore
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it's i1llegal and you can't use illegal stuff. That's not
the way I've ever heard anything work. The question is
does the Defendant have a fair chance to meet the State's
evidence, and he's got what he needs to fairly meet the
State's evidence on the blocd alcohel point.

THE COURT: Do you wish anything further?

-

MR. RUSSO: I'd just like to say, Judge, we're
certalnly not asking the State to create any evidence;
we're merely asking for access to evidence that may or may
not exist to find that out, and certainly, I think if the
State comes into possession of unlawful evidence, it's a
well known tenet qf criminal law that they should not be
able to use evidence obtained unlawfully. I suppose, for
instance, if they seized evidence or got evidence pursuant
to an unlawful search warrant, they wouldn't be able to use
that. So if the evidence was derived unlawfully, they
should be precluded from using it in this trial. I have
nothing further. Thank you. |

THE COURT: 1I'll take this under advisement. I
would like to know from Mr. Underhill if there's any blood
alcohol information that has not been turned over to the
State. If all of the information that was received by the
Coast Guard was turned over to the State, then we don't
have a problem, the Defendant has it all. If there 1s some
that the Government still has, I'd like to know what the
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information is. You don't have to turn it over unless it's
otherwige ordered, but I'd like to know what has not been
given to the State. The same with the other categories,
Mr. Underhill.

And we'll take the matter up on the record at 4:00
o'clock tomorrow afterncon. If by chance we get finishgg
with jury selection earlier in the day, if I can get ahBld
of everybody, we might take it up earlier so we can finish
earlier.

That takes care. of these matters. We'll round up
the jurors to be voir dired into Courtroom A, and we'll
resume jury selection as soon as posgible, We stand in
recess.

(Whereupon, the Court recesses at 9:04 a.m.)

(The balance of proceedings of February 1, 1990,

were not transcribed.)
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THE CLERK: -- the Honorable Karl Johnstone
presiding is now in session.

Thank you, ladies and gentlemen.

THE COURT: You
may be seated.

We have all fifteen jurors in the jury room.
They've been oriented to the security system here. We're

ready tc brina them in and swear them 1in. Before we do scC.

I understand there's a matter that needs to be addressed”

MR, MADSON: Well. Your Honor. very brijefiy,
we ve beer 1UST served a number of motions for protective
orger s I don’t know if the Court has seen those or nct.
THE COURT: I 3just got courtesy copies myself,
MR, MADSON: Yes. 1 presume the Court will noct
-- w1l ailow us some time to respond to those before --
THE COURT: Absolutely.
MR. MADSON: It looks like they’11l come up later
on.

Other than that, Your Honor, the other day,

before the jury selection proceedings began, Mr. Linton

indicated that it would be the State’s position that the
alcohol, blood alcohol reading of Captain Hazelwood of .06,
which was under the limit for the state law but exceeded

the Coast Guard 1imit of .04, was going to be introduced in
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evidence and argued, at least argued, tc the jury that this
was evidence of reckliessness. And I would ask for a
protective order, just as far as opening statements are
concerned, that no mention be made of that, or no argument
be made on that particular point until we’ve had a chance
to address it and have the Court rule.

THE COURT: Mr. Cole?

MR. COLE: Wwell, I believe that our position 1is

~That that evidence should come before the jury

THE COURT: Given the Court’s ruling sc far. Mr.

b

Magesz~. I’'m going to let the State address that in thear
opening statement on the assumption that 1t 18 liteiy that
Tt will come 1n evidence, given the Court’s rulings and tre
_ourt’s familiarity with this case. However., not
everytLhing that’s said 1n copening statement comes 1n
evidence, and there is always the possibility this will not
come 1n.

I’11 let you address it before the actual
evidence comes 1inh, but in opening statement, I will let
comment be made on that.

Is there anything else we need to do before
bringing the jury in?

MR. COLE: Wwell, I need to -- are we going to

start openings?




THE COURT: I’m going to swear the Jjury in. I'm
going to orient them to where they sit. I’m going to give

them some preliminary boilerplate instructions, then excuse
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them before opening statements are made, let you get set
up.

Is it the intention of the Defendant to make an
opening statement following the States’?

MK . MADSON: It is.

THE COURT: A1l right. Let’s bring the jury in.

THE CLER*: ves, &1r.
THE COURT: And counsel, did you go over the
szating arrzngemert cf the jurors, and i1s that -- those

namss cn the seating arrangement coincide with thcse that
have beer cselected?

MR, COLE: Yes.

ME ., MADSOK: we believe so, yes.

THE COURT: Thank you. Let’s bring them 1in.

(Whereupon., the jury enters the courtroom.

THE COURT: Don’t have a seat yet, just Kind of
stand around this area. 1I’ve got to tell everybody where
they’re going to be seated.

Is Margaret Glenn or Beatrice Freeman available
real quick?

Why don’t you have seat number one, Miss Glenn,

in the front row in the corner. Beatrice Freeman, number
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two., Ic Beatrice Freeman here? Second seat in.

Gloria Wing, third seat. Terrell Smith, fourth
seat. Albert Oaks, the fifth seat, second row, all the way
in. Second row, all the way 1in.

James Rowsey, number six. Terrence Reimer,
number seven. Catherine Roselle, number eight. Deborah
Crowley, number nine. That will be back in the corner,

Mise Crowley,

[\
—t
3
1]

Rionde il Walkef, number ten. _ =

e evern. Jeffrey Sage, twelve.

M

First alternate, Bobby Lewis, A-1. That wcuil C
The re>t sea7t, next tc Mr. Sage. Terry Turner, alternzie
two, would be in the corner in the back. George GOuUSE wi-
be the third alterrate.

Trhat’s where you'’ll be seated from now or wher
ycu core back from breals. or when you come back from
rececs,

For the alternate Jurors, you're drawm in the
same manner. You have the same gualifications. You'll ve
subject” to the same examination and challenges. You have
to take the same oath and have the same functions, powers,
facilities and privileges as regular jurors. An alternate
juror who does not replace a regular juror shall be
discharged after the jury retires to consider its verdict.

For the alternates, 1 would say the likelihood of
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an alternate being placed on the regular jury in this case
1s quite high. Don’'t feel that because you’re an alternate
your responsibilities are any less or any less attention
should bz given to»this matter.

In triaTs of much shorter duration, I figure
about one-third of the time alternates serve. 1I’ve had
alternates serve as jury forepersons. So keep in mind your
responsibilities are equal to any other juror on the panel.

Ladies and geni]emeh, before we go any further,
I'm going to have Mr. Purden, who is our in court deputy --
he’s the one whc runs all the electronic egquipment in the
courtrcom -- I'm going to have him administer the traial
Juror’s oath. You’'ve already taken one oath, where you
promised tc truthfully answer the questions put tc vou.

N2w ycou're going to take an oath where you promise, under
cath, to follow the Court’s instructions.

If all of the jurors, including the alternates,
would stand, please? Raise your right hand.

(Whereupon, the jury was sworn,)

THE COURT: Now that you’ve taken your ocath you
are ready to serve as jurors. To assist you in your task,
I'm going to summarize for you the way in which this case
will probably proceed. After you’ve heard the evidence, I
will instruct you on the law, and you will then commence

your deliberations.
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The trial will proceed essentially in the
following way. First, the prosecutor will make an opening
statement outlining what the prosecution expects to prove
in this case. Next, the Defendant’s attorney may make an
opening statement or may reserve it. After that, the State
will present its evidence.

When the State has concluded its evidence, the
Defendant may present evidence, but is under no obligation
te dc sc. If the Defendant elects to present evidence, the

te may present rebuttal evidence. After the evidence

m
m

been presented, the parties will have the opportunity

=
o
n

to arque the case toc you.

The State, because it has the burden of proof,
argues first. Then the Defendant is given an opportunity
tc argue their case. The Defendant does so. Then tre
State 1s given the opportunity to rebut the Defendant’s
arguments. At the completion of the arguments, I wilil
instruct you on the law, and you will commence your
deliberations.

After the arguments, you will hear evidence 1in
the case. After you do, your job will be to decide how you
evaluate that evidence in the 1ight of the law I give you
at the end of the case. I will rely on the jury to
determine the facts. This must be done relying solely on

the evidence received in this trial. You must not be
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gcverned by mere sentiment, conjecture, sympathy,
compassion, pfejudice, public opinion, or public feeling,
but must base your conclusions only upon a fair
consideration of the evidence.

That evidence will include the sworn testimony of
witnesses, exhibits submitted into the record, facts agreed
upon by the attorneys, and facts judicially noted by this
court. The evidence should be considered and viewed by vou
in light of your own observations and experiences in
everygday 1ife, but you may not consider any other sources
cf information not presented to you in this court.

It will be my duty to decide what law must be
arplied. In so doing, I will look to a number of sources,
ncluding the statutes of the state of Alaska, the
gecisions of the Alaska Supreme Court and other learned
cuurts, and the advice of the attorneys who have appeared
before you.

You must apply the law as I give it to you. Ycu
may not apply the law as you think it is, or should be, or
as anothe} may have told you it is. The instructions 1
will give you are the only law that you may apply.

Every person who testifies under oath is a
witness. You, as Jjurors, are the sole judge of the
credibility of the witnesses and the weight their testimony

deserves. In deciding whether to believe a witness, or how
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much weight to give a witness’s testimony, you should
consider anything that reasonably helps you to judge that
testimony.

Among the things you should consider are the
following: the witness’s attitude, behavior and appearance
on the stand and the way the witness testifies. The
witness’s intelligence. The witness’s opportunity and
ability to see or hear the things about which she or he

testifies. The accuracy of the witness’s memory. Any

 mctive of the witness not to tell the truth. Any ijnterest

that the witness has in the outcome of the case. Any bias
of the witness. Any opinion, by reputation evidence, about
the witness’s truthfulness. The consistency of the
witness's testimony, and whether it is supported or
contradicted by other evidence,

If you believe that a witness testifies falsely
as to part of his or her testimony, you may choose to
distrust other parts also, but you are not required to do
s0. You should bear in mind that inconsistencies and
contradictions in a witness’s testimony, or between his and
her testimony and that of others, do not necessarily mean
that you should disbelieve the witness.

It is not unusual for persons to forget or to be
mistaken about what they remember, and this may explain

some inconsistencies and contradictions. And it s not
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uncommon for two honest people to withess the same event
and see or hear things differently. It may be helpful when
you evaluate inconsistencies and contradictions to consider
whether they relate to important, or unimportant, facts.

You may believe all, part, or none of the
testimony of any witness. You need not believe a witness,
even though his or her testimony is uncontradicted, but you
should act reasonably in deciding whether or not you
believe a witness and how much weight to give to his or her
testimony.

A witness whc has special knowledge, skilil,
experience, training or education in a particular science,
professiorn or occupation may give his or her opinion as an
expert on it, on any matter on which he or she is skilled.
In determining the weight to be given such opinion, you
should consider the gualifications and credibility of the
expert, and the reasons given for his or her opinion. You
should alsc consider those factors used when judging the
testimony of all other witnesses on which you have already
been instructed.

You are not bound to accept any expert witness's
opinion. Give it the weight, if any, to which you deem it
entitled.

Both direct and circumstantial evidence will

probably be presented in this case. Direct evidence is
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given when a witness testifies of his own actual and
personal knowledge as to facts to be proven. Accordingly,
circumstantial evidence may be defined as evidence of
certain facts and circumstances from which one usually may
deduce, or infer, other facts in keeping with reason and
common sense.

Both types of evidence must be carefully

considered. Both types of evidence are competent forms of

' evidence. It is for you to determine the weight of the

circumstartial evidence, as well as the direct evidence,
neither enlarging nor belittling the force of either.

It 1s the duty of the attorney on each side of
the case to object when the other side offers testimony cor
other evidence which the attorney believes is not properly
admissible. By allowing testimony or other evidence to be
introduced over the objection of an attorney, the Court
does not intend to indicate any opinion on the weight or
effect of such evidence. As stated before, you are the
exclusive judges of the credibility of all witnesses and
the weight and effect of all evidence.

when the Court sustains an objection to a
question addressed to a witness, you must disregard the
question entirely, and may not draw any inference from the
wording of it, nor speculate on what the witness would have

said if permitted to answer the question.
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Dc not consider as evidence any statements,
including opening statements of counsel, arguments,
guestions or remarks of counsel made during the trial.
While not evidence, these generally are meant to help you
understand the evidence and apply the law. Consider them
in that light.

Disregard any argument, statement, question or
remark of counsel which has no basis in the evidence
produced 1in open court. "Questions by counsel may only be
considered as they supply meaning to the answers. Never
speculate to be true any insinuation suggested by questions
cf counsel,

In a few moments, ladies and gentiemen, you’1l]l
hear opening statements of counsel. Before we do that, I'm
gcing to recess for a short time to allow counsel to set up
for their opening statements.

The Jjury room, where you were taken earlier, 1is
the room that you will report to during every break and
when you return the next day. Mr. Purden, if he hasn’t
already, will acquaint you with our entry system to the
back of the floor. There’s a buzzer there, and you will
have to buzz each day and my secretary will see your face
on a screen, and she won’'t let you in unless you give your
name first and she can identify you and check you off.

You will be given an instruction, which you will
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get plienty tired of hearing, and that is not to discuss
this case among yourselves or with any other person, and
not to form or express any opinion. I will try to give
that instruction to you every time you take a break, or
recess for the day.

In addition, you are instructed to avoid media
information about this case. Unless you have friends and
family who can screen that information for you they should
get the newspaper and should screen out, cut out -- they
shouid make sure ycu avoid watching the newscasts on
television and stay off the radio newscasts.

That’s very important. It’'s important that you
decide this case based solely on what you see and hear in
this courtrcocom, and not be influenced in any way, however
slight, bty media or any other information outside the
court.

If you are inadvertently exposed, well, there’s
not much we can do about that. Disregard it, and repcrt it
to me in writing in a note or 1in open court, to Mr. Purden
or myself. An inadvertent exposure by itself is not going
to disqualify you, and if you are inadvertently exposed, we
may ingquire about the exposure and the effect on you of
that exposure.

To avoid that, don’t get exposed. It may be

difficult because, as you see, there’s some interest in
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this case, and there’s going to be media coverage of this
case. I’ve instructed the media not to cover the jury.
There will be no pictures of the jury, no mention of the
jurors’ names in any publications or any newscasts. That'’s
a strict instruction, which I will enforce.

So don’t be worried about your privacy being
invaded. Nobody should contact you and, if they do contact
you, let me know. If somebody tries to give you
information at any time, vyou let me know, and particularly
*f you know their names or who they are. We’'ll take care
cf that matter, stop them.

Right now, we’'re going to take a recess. It will
be about ten or fifteen minutes, and when we come back, you
will hear opening statements by counsel. We stand in
recess.

THE CLERK: Please rise. This court stands in
recess subject to call.

(A recess was taken from 9:15 a.m. to 9:31 a.m.)

THE COURT: Thank you. You may be seated.

At this time, the State will make its opening
statement.

OPENING STATEMENT ON BEHALF OF THE STATE OF ALASKA

MR. COLE: Thank you, Your Honor.

Mr. Madson, Mr. Chaldos, Judge Johnstone, ladies

and gentlemen. On March 24, 1989, 11 million barrels of

© A Ky
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Alaskan crude o0il spilled into Prince William Sound. This
spill was a result of the oil tanker Exxon Valdez going
aground on Bligh Reef. This catastrophe represents the
largest U.S. 01l spill.

One spill, the crude oil was carried to points
beyond Kodiak Island, and left, in its wake, a path of
destruction and death. The oil spill took a part of Prince
William Sound that will never be replaced.

Joseph Hazelwood, the captain of the Exxon
vValdez, was in charge and responsible for that tanker’s
safety. He was in charge and responsible for that safety
cf his crew members. He was in charge and responsible for
the safety of the cargo that evening.

Through his experience and skill, he had achieveZ
this position that required him to take steps to minimize
and to avoid exactly what happened in this case. And
because of the conditions surrounding, the circumstances
surrounding his failure to perform his responsibilities on
that evening, he has been charged with four crimes.

Count one, he has been charged with criminal
mischief in the second degree. That charge is that he,
without any right, nor any reason to believe he had such a
right, recklessly created a risk of damage to property of
another in an amount greater than $100,000.00 by widely

dangerous means. -
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The second count charges him with driving a water
craft while intoxicated. That count charges him that on or
about the 24th day of March 1989, he unlawfully operated a
water craft while under the influence of intoxicating
beverages.

Count three charges him with reckless
endangerment, and that is recklessly creating a risk of
serious physical injury to the crew members on those same
dates, March 24, 1989.

And finally, count four charges him with.
necgligent discharge of o0il, that is, that he negligently
discharged o011 in the Prince William Sound area.

Where does this story begin? This story begins
with the tanker industry that we have, and that the state
of Alaska relies upon. It begins with the pipeline that
comes down and carries oil from Prudhoe Bay, Alaska down to
the port of Valdez, where there terminals there are run by
Alyeska, and where the oil is transferred from land to
tankers that await it. And from that point, it is shipped
down, out through Prince William Sound, out through the
Hinchinbrook entrance, to be shipped to ports along the
west coast in Washington, San Francisco, Long Beach, and as
far down as Panama.

These tankers generally come into this area.

They are required by regs to report about three hours out
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of Hinchinbrook. Thev are required by regs to report an
hour outside of Hinchinbrook entrance. And they provide
information to the Coast Guard in their VTC station, and
you’ll learn that is the Vessel Traffic Center or Vessel
Traffic System.

It is a system that has been designed by the
Coast Guard to help regulate the traffic in and out of
Prince William Sound. And those regulations become more
and more strict the further you get toward this part, which
ie caliled

The tankers generally come in, and you’ll see
that there 1s what is called traffic lanes that go all the
way up, and during the course of this trial, you’ll Jearn
that the one on the right is called the northbound traffic
lane, and that’s what the tankers going into Valdez follow.

This color in the middle is called the separation
zone; it keeps them apart. And then finally, on the left
is the southbound lane, where the tankers depart.

You’1ll find out that one of the areas that will
be talked about is this area right outside Bligh Reef.
Bligh Reef is located right here. This is called the Bligh
Reef buoy. .You can see the light; it’s marked there. And
then the other one is Busby Island, right there.

At about 2:38, 2:40 on March 22nd, the Exxon

Valdez was headed towards Hinchinbrook. They were outside,
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and they called in and they gave an estimate. That is the
beginning of this trip.

They called the Exxon Valdez -- they called the
VTC system and reported that they would be -- they would
have an ETA of Cape Hinchinbrook about 5:30. At that time,
they indicated that they had pilotage. Now, pilotage is a
special term of art. You will learn about that during the
course of this trial. But what that means is that they had
a person on board, a mate or the captain -- and in this
case, i1t was Captain Joseph Hazelwood -- who had a special
federal pilotage endorsement that permitted him to travel
and navigate the ship from Cape Hinchinbrook to Rocky
Pcint.

At that point, a state pilot picks him up, but
otherwise, without the pilotage requirement, the tankers
were, in the beginning, required to stay here until a pilot
arrived to take them in, a special pilot with his federal
pilotage endorsement. Or, later on, they were allowed to
travel into Valdez up to Bligh Reef under certain
visibility and daylight -- visibility conditions and
daylight hours.

But in this case, Captain Hazelwood had the
special pilotage endorsement, and that permitted him to
navigate a tanker of this size in Prince William Sound.

And you’ll learn about what it takes to get a pilotage
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| endorsement of this type. It takes a certain number of

trips where you are an observer through the Prince William
Sound. You have to pass a physical. You have to have so
many trips under your belt besides that. You have to have
a ceratin license, a mate’s license.

But the most important thing is, is that they sit
there in youf test and they give you a chart, just like
this. And it’s blank and you’re required, in order to
pass, to get this pilotage endorsement to fill in all the
knowrn navigational hazards, like buoys and lights, and, in
addition to that, you’re required to put in sounding
marks. It’'s that specific. They require you to go around
and plot the sounding marks throughout the area.

So in order to get the pilotage, the federal
pilctage endorsement which Captain Hazelwood had, you have
to have some special training, and. you have to have some
special knowledge of the Prince William Sound area and its
dangers.

The Exxon Valdez arrived off Cape Hinchinbrook at
about 5315 that evening. It arrived at Naked Island at
about 8:30, and it picked up the pilot who, in this case,
was Mr, Ed Murphey, at Rocky Point, right there, at about
9:19.

This is another one of the maps that you'll be

seeing here during the course of this trial, and this is a
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map cof the area right off of Rocky Point, which is right in
here, up into the Valdez arm, the port of Valdez, and then
we get a special picture of the Valdez terminal, which is
located right here.

Mr. Murphey came onboard the Exxon Valdez at
about this point right in here, and you’l1l hear the tapes
of the inbound traffic, and the conversations that
occurred, including Captain Hazelwood’s voice.

The tanker arrived that evening and docked at
berth &, which -- I'm not sure you can see it -- which is
this berth ocut here off Saw Island. And at that point,
what occurs is tankers have come up from -- in this case,
it was from San Francisco, but they have no oil. They have
-- they carry water in some of their tanks, but basically
it’s a very light ship.

Without water -- it’s called "dirty ballast,” the
water that mixes in with - in the o0il tanks to keep the
tanker stabilized has to be pumped out. The ship has to be
examined to make sure it’s fit before the transfer of o0i1
can come from the Alyeska terminal.

That process is primarily done by the Chief
Mate. 1In this case, you’ll learn that his name is James
Kunkel. He began at about midnight that night getting the
tanker prepared for the loading of oil.

You’1ll learn about that, and you’ll see that it’s
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a highly mechanized system, where most of the operation is
done from inside a room called the Cargo Control Room, and
done by pushing valves on an instrument panel, that
basically regulate all the valves on the tanker.

And you can see kind of the schematics of the
tanker, and when you see pictures of the Exxon Valdez
herself, you’ll see how these schematics are consistent
with what’s on top of the tanker. Through this instrument
panel, he can control the discharge of valves and control
the loading up of crude oil.

After the ballast is -- the dirty ballast is
unicaded, then comes the process of loading up the oil, and
that started occurrﬁng later that morning on the 23rd.
It’s mostly a mechanized system. There’s really not a
whole lot of manual work. Sometimes, some of the people
have to go out and wash the valves, but you’ll learn,
during the course of the trial, that this is pretty much
automatic, and it’s pretty much a one-man job.

The other people stand watch their normal times,
and we’ll talk about that in a little bit, but they just
come along and help as they’re needed. The day in Valdez
is very slow for most people, and it affords the
opportunity for a number of the people onboard when they’re
not on duty to go ashore.

On this particular day, three people on_the Exxon
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Valdez did go ashore. Captain Hazelwood, Jerzy Glowacki,
the Chief Engineer, and they invited along Joel Roberson.
He was the radio man, and he had only been on the tanker
for about 30 to 40 days.

The three of them went to a place called the
Alaska Maritime Agency. Now, the Alaska Maritime Agency
has an office in Valdez, and what it does is that it is an
agent for Exxon Shipping Company, and it is a company that
basically helps them run errands. They are responsible for
the cargo manifest handling. They are responsible for
entry and exit papers in sailing for a fourth port. They
arrange for the delivery of parts. They help crew
changes. They make medical supplies. They keep the Exxon
ccmpany advised of details of the ship’s stay in port.
They let the company know when to expect its ship at its
next destination.

Now, the three men -- Captain Hazelwood, Jerzy
Glowacki and Joe Roberson -- went to that office building
that .day, and they made a number of phonecalls. One of the
phonecalls that Captain Hazelwood made at the end was to
his old friend, Ed Murphey, who had piloted him in that
night into the port of Valdez Alyeska terminal. He invited
Mr. Murphey out for lunch, and so the four of them -- Ed
Murphey, Captain Hazelwood, Jerzy Glowacki and Joel

Roberson -- went to lunch at a place called the Pizza
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Palace.

That was around noon, 12:30 or so. At that time,
Captain Hazelwood had tea, iced tea. Mr. Delozier -- or
Mr. Glowacki and Mr. Roberson drank beer.

After lunch that day, the pilot, Mr. Murphey,
drove them to a square. It would be 1like a small mall in
Valdez and he dropped them off. The three Exxon employees
at that time decided to split up, but they made a --
reached an agreement to rendezvous, for lack of a better
word, at the Pipeline Club between 4:00 and 4:30. And
then, at that point, the three separated and didn’t meet up
again until the Pipeline Club.

Janet Delozier was working that day, and she

worked for a dentist at the time, and she got off a little

bit after 1:00 o'clock. She was going to go eat at the

Pipeline Club and dropped by and realized that they weren’t
having lunch that day, serving lunch. 8o she went in and
sat at the bar. You’'ll see a diagram of the bar, and
you’ll see where she sat in the corner.

She was drinking coffee, talking to a friend,
when she noticed a person came up and he had a beard. He
was wearing a dark sort of overcoat, and he had a
distinctive hat. And he walked up within two to three feet
of her, and he ordered a drink. And he ordered a special

type of Vodka, and the bartender didn’t place the order
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right. Somehow, there was some confusion, and that person
ended up saying, “Don’t worry about it. This is fine,"” and
went off and sat in the corner.

Janet Delozier will identify that person as
Captain Hazelwood. That was at about 1:35, 1:40, and
shortly after he had been dropped off at the parking Jot.

Another man came into the bar that -- shortly
thereafter. He saw Captain Hazelwood, acknowledged him and
went to the bar. He ordered a drink and went back over to
where Captain Hazelwood was sitting and the two of them
sat.

Janet Delozier will tell you that Captain
Hazelwood had at least two drinks of vodka that afternoon
while she was there. She left to return to her office at
about 2:45 that day.

Meanwhile, Jerzy Glowacki andeoe1 Roberson were
during their errands. Jerzy Glowacki showed back up at
about 4:00 o’cliock at the Pipeline Club and ordered himself
a drink. About fifteen minutes later, Captain Hazelwood
came in the door and joined him. He also ordered a drink.
And about ten to fifteen minutes later, Joel Roberson
stayed and ordered a drink.

These men stayed at the Pipeline Club drinking
until about 7:15 that evening. They were supposed to board

and leave on the Exxon Valdez at 9:00 o’clock that night.
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They were supposed to be on board at 8:00 o’clock. They
stayed there until 7:30.

Now, a secretary for the Alaska Maritime Agency
came over and stopped shortly and talked to Captain
Hazelwood when they were at the bar at about 4:30.

After leaving the Pipeline Club, they walked
over, and their plan was to pick up a couple of pizzas at
the Pizza Palace, where they’d eaten eariier, and take th
back for the crew. When they got there, Jerzy Glowacki
walked in and ordered the pizzas. Captain Hazelwood and
Mr. Roberson decided to go next door and have another dri
at what’'s called the Club Valdez.

There was refreshments at the Pizza Palace, the

em

nk

re

was drinks that were served there, but they went to the bar

next door. Jerzy Glowacki joined them there, and there
they waited until their pizzas were ready, and they calle
a cab. The cab that picked them up picked up another

employee from Arco and transported them to the guard’s

d

SO

shack.

(Pause)

The Pizza Palace is right about there. They got
in the cab and they rode to -- the terminal is out here,

you have to drive all the way out to there and then come
back. You drive all the way out to there, and then you

drive along -- or as the guard’'s shack is right there --
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and you’'’ll see it when you get a chance to take a look at
it -- they checked in at 8:24 that evening at the guard’s
shack. From there, they were taken out to berth 5, and the
ship was sitting, very similar to the ship that’s in here,
right here at gate 5.

While they had been in town drinking, the rest of
the crew was preparing to go to sea that evening. James

Kunkel was completing the loading of crude oil. That

i evening, he loaded approximately one hundred -- one million

two hundred and eighty-five million barrels of o0il on the
Exxon Valdez.

To give you an idea of what a million barrels of
o1l does to a tanker, this is a picture of a tanker -- the

Exxon Valdez after it was first made, and you’ll see how

‘ high 1t rides in the water. When it’s loaded with oil, it

will go clear up to the dark blue.

Mr. Kunkel ended up the Chief Mate, finishing off
the loading system, with a little help from Greg Cousins.
Greg Cousins, then, being the third mate, prepared the
tanker for voyage, and his job was to do the gear tests.
There’s a 1ot of tests that have to be done, but
essentially, he goes to the bridge and he checks to make
sure things like the course recorder, which is an
instrument that is used to record the direction that the

ship is headed towards, is working.
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He checks it with a chronometer, which is a very
accurate clock aboard the Exxon Valdez. He checks the
steering mechanism of the Exxon vValdez to make sure that it
is working properly, that the wheel is turning, that the
alarms aren’t going off, that the rudder is responding to
the wheel.

He checks the gyros which are designed to
coordinate the guidance system on the Exxon Valdez. And he
checks the radars and the anti-collision devices.

Communication systems were squawking, and he looked at

i those.

At about 8:22 that evening, while he was up on

t the bridge, Ed Murphey came aboard, Ed Murphey being the

pitot that would take the Exxon vValdez out of the port of
Valdez through the vaidez Narrows and out to Rocky Point,
right there.

When Mr., Murphey came aboard, he had his own
checklist. You’ll find out that he’s a specialist. What
pilots do is they provide a very special service to
people. They allow -- they provide information and
knowledge and familiarity with the conditions. This is a
part of the maritime industry that has grown up through
custom where the pilot supplies his knowledge of the area,
and that could be the tides, that could be the dockings,

that could be the weather, any unchartered hazarq§, things
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like that.

He provides that special knowledge, and navigates
the tanker out around this particular area. He had his own
checklist that night, and he checked things like the radar,
the gyros, to make sure that things were working. And he
also got himself accustomed to the ship, because these
tankers are not all the same. A lot of them -- some of
them are smaller, some of them are bigger, some of them are

-- most of them now are diesel, steam. There is

a lot of different types, and pilots have to accustom
themselves to each one. So he spent a little time on
that.

And when Mr. Murphey got there at around 8:20,
the Captain was not around. And he stayed up there with
the third mate, and was joined after that by a woman by the
name of Patricia Cab1es. She was an employee of Alaska
Maritime Agency, and she had come to get the information on
the owages (?), and you’ll learn that the owages is the
measuring of the tanks.

These tankers are so big, and it’s so important
to have an accurate measurement of the amount of oil that
is actually contained in the tanker that what the oil
companies do is Exxon and Alyeska hire an independent third

party, which is and you’ll see that they came in

and took the owages. That impartial third party does the
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measurement and tells -- does the conversions based on the
shrinkage of o1l due to the decreasing temperature as

the travels, but it essentially comes out to

what a net amount is.
She wanted to get that confirmed, and she had
come to see the Captain. Al1 three -- Mr. Cousins, Ms.

Caples and Mr. Murphey -- were waiting on the bridge for

| Captain Hazelwood that evening. He arrived somewhere

around 8:30 that evening:

At that time, Patricia Caples spoke with him and
she walked down to his cabin, which was -- 1is the first
deck below the bridge. And looking at it from this, the
bridge is located right here. You can see that this is
actually the starboard wing, but on the same level as the
bridge where those windows are. One deck below is what'’s
called the Captain’s quarters, and his quarters are right
on the corner there.

Patricia Caples will testify that she noticed
signs of intoxication when Captain Hazelwood spoke with her
that evening. Captain Hazelwood returned to the bridge
after completing that. Ed Murphey will testify that he
noticed signs of alcohol on Captain Hazelwood’'s breath that
evening when he came to the bridge.

Mr. Murphey and then Captain Hazelwood then got

things into order for departing the terminal. Greg
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Cousins, the third mate, went down below; went out to help
with the lines. Jim Kunk -- James Kunkel came up to the
bridge. He, the Captain and Mr. Murphey were the ones that
were on the bridge at the time of the undocking. 1It’s a
process you’ll learn about. They use tugs, and every
situation is a little bit different, but essentially they
pull the tanker off the dock there.

Mr. Murphey heads out at about a 300 degree angle
out to the middle of the port of Valdez, until somewhere in
this area, and then he starts to go right through here.
You’ll see that there is what’'s called mill rock there, and
1t sticks out. 1It’s one of the hazards that they have to
watch.

(TAPE CHANGED TO C-3597)

During the whole time that the tanker is going
through this area, it’s tracked by the Coast Guard at the
VTC center, which is located right here in Valdez. 1It’s
tracked by radar. 1It’'’s monitored. And what you’ll see
during the course of this, you’ll see that there’s an area
that’s marked off by blue lines, and it’'s put up in the
corner here.

In that area, there is only allowed one way
traffic. 1In other words, once one tanker is in here, no
one else comes in. It can only go one way. And that’s

because this is a hazardous area. The area from here to
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here narrows down to less than a half a mile.

In addition to having the requirements of one-way
traffic, they have speed requirements, and that is that you
cannot go more than six knots while you’re in this area.

Mr. Murphey piloted that ship to this area, and
it was fairly uneventful. He -- the weather was a little
bit closed 16. There will be some testimony that it was
snowing a little bit. But the voyage itself was uneventful
out through the narrows except for one -- one small detail,
and that was Captain Hazelwood left the bridge.

Now, you will learn that the pilot navigates the
tanker, but he is merely an agent for the master, and you
will learn that a pﬁ1ot -- a master has the authority to,
if he feels that his tanker is being navigated improperly,
to remove the pilot. He can have him locked up. The
ultimately responsibility for this tanker, no matter
whether it’s being piloted by the pilot or by the captain
himself, is with the captain.

And during this period probably -- the witnesses
will say -- the most dangerous part of this whole journey
down the long beach to this place where it’s a half a mile,
Captain Hazelwood absented himself from the bridge and left
it with Mr., Cousins, his third mate, and the pilot.

The helmsman at that time was Paul Radkey, and

after they had cleared Potato Point, which is right about
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here, some time after that, at about 10:50 there was a
change, 10:40 that evening, there was a change in the ship,
and how the ships work are like this:

They work in four hour blocks on a tanker ship.
The first mate -- or the third mate generally works from
what we would consider 8:00 to 12:00 in the morning and
8:00 to 12:00 at night. And he has with him two ABs, which
are called able-bodied seamen. The able-bodied seamen
provide two services -- well, they provide a lot of
services, but the major duties that they have when they’'re
on duty is one of them is a lookout and one of them runs
the helm.

And when I say the helm, that is what we would
know -- what we would think of as the steering wheel, and

here's a picture of what that looks like. This is the

- helm. This is a computer steering console that can be run

in the held position, which is where you just put it, and
its hydrologic. 1It’s very easy to turn, and that turns the
tanker.

It also has the capability to be run in the
automatic pilot which, in the seaman’s term, is called Gyro
or Iron Mike. But essentially you just head up on a course
punch a button, and the tanker will just take that tack and
stay on it. You don’t have to turn the wheel. 1In fact, if

you turn the wheel, nothing happens.
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It can also be programmed to turn to a different
course. It’s a very advanced piece of equipment. It’s one
of the most advanced in the industry.

But the helmsman stands there and looks at both
the screen and some instruments that are in front of him,
and they tell him what direction the tanker is heading,
what the rudder angle is, and what his rate of

turn is.

These are pictures of what the bridge looks
like. This 1is called the chart room. These curtains are

closed at night because, in order to see the charts, you

' have to have some light. But if you have light in the

chart room, it might cause problems for the people who are
up trying to read the instruments, so they close these
curtains at night in order to keep it dark. And, by doing
that, it allows them to keep lights on in the chart room,
and that’s what it looks l1ike inside the chart room.

You can see the tables. This is the course
recorder, the chronometer is right there. The tables where

they lay out their charts, the , the NAVSAT --

the navigational satellite instrument. But this right here
-- that right there -- is the steering column.

Mr. Radkey was replaced that evening by Harry
Claar. Mr. Radkey went to the bow of the tanker. -And the

lookout man stood -- he stood just right up on thg front.
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That’s where he was -- for the rest of his hour from about
10:50 to 11:50.

At about 11:15, as the tanker was approaching
being abeam of Rocky Point, the pilot, Mr. Murphey, asked
the third mate, Mr. Cousins, to have Captain Hazelwood come
to the bridge, because he was getting ready to unload.

They were getting ready. And so Mr. Cousins did that. He
called down to the captain, and a short time later, the
Captain came aboard -- came up to the bridge.

Now, it’s standard in these times, what they call
turning over the conn, and that’s when someone else assumes
responsibility for the navigation of the tanker. 1In the
course of turning over the conn, there’s certain
information that you give to the person who’s taking that
responsibility.

It would be things l1ike the ship’s heading, the
speed of the tanker, any problems up ahead.

In this case, Captain Murphey did the same thing,
and he advised Captain Hazelwood of the standard things,
and he mentioned to him to be careful of the ice. There
had been reports of ice and, although Mr. Murphey hadn’t
seen any, he felt that they were up there, and the ice
comes about at the Columbia glacier, and it flows out here
and oftentimes will flow right across the traffic zone, and

it will get forced out with the outgoing tides. _Sometimes
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it gets brought in. But essentially, it can cause problems
right in this area right there.
Now, there’s a special warning on these charts,

and it says, "Caution: During the seasons,

Columbia glacier deposits ice which may drift into the
northern port of Prince William Sound,” right here.
"Mariners are advised to exercise extreme caution, and to

report all ice sightings to Valdez Traffic.'

You’11l find that same caution on the other

- charts.
The Exxon Valdez was proceeding under Mr. Murphey
. at a heading of about 219 after it -- sometime after it
left Potato Point. He unloaded, he got off -- oh.

During the course of Mr. Murphey'’'s conversations
with Captain Hazelwood, telling him that this is the
information that I need to provide to you, Mr. Murphey will
testify that he again smelled alcohol on Captain
Hazelwood’s breath, and this was three, nearly four hours,
after Captain Hazelwood had left the bar, the last bar he
had been in.

Mr. Murphey then left and went down to the deck
and unloaded, with the help of Greg Cousins, and -- the
third mate who, at that time, was Mr. Rad -- or the AB was
Mr. Radkey. That occurred at 11:24, and the tanker was

right in this area right here.
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Greg Cousins returned to the deck at about 11:36,
11:35, and about that time, he took a plot. While he was
gone, Captain Hazelwood called up the Coast Guard and told
them that he was going to be taking a heading of from 219
to 200 degrees, and you’11 hear his voice on the tape when
he talked to Mr. Taylor who was the VTC watchman that
evening.

He said, "If I leave the -- I'm taking a heading
of two nigh -- two hundred. ‘1 have some radar, some ice on

my radar, and if I leave the traffic system, I’11 give you

l a call.” A short time later, he told them that he was

going to be reducing his speed to twelve knots, and that he
was going to be dodging the ice is how he described it.

He then proceeded on this course down to Rocky --
out of Prince William Sound until around 11:50, 11:40.
Now, this is a diagram that you will learn is -- what is
called the course recorder, and it’s a little bit different
than you might imagine, but these are the times, and
they're in Greenwich Mean Time. 12:00 o’clock -- or 9:00
a.m., in this part like here, is really 12:00 o’clock
midnight. 8:00 is 11:00 o’clock midnight on the 23rd.

And so at about 11:24 right here, the pilot was
away. This was when they were transitting the narrows;
this is when the pilot went away, and right at about 11:29,

the captain ordered the tankers to change course to 200
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degrees, and that’s what this swing is. And you can tell,
because this -- at this time right here, we are in what’s
called the 180 to 270 quadrant, and when you look at the
180 to 270 quadrant, you can see -- you can just run your
finger down. 1In other words, to find out what the course
does right here, you come over to here, find out which
quadrants you’'re in, the 180, and then you go up to here.

And that’s when they were heading out right here at about

. 219 with Mr. Murphey.

Right here, they changed course to about 200,
198, and you can see that right there. And then, at about
11:40, the tanker changed course to about 180 degrees.

And that course heading put it directly on line

with Btligh Reef. You can see that that occurred right

' about there, while they were in the separation zone. You

will learn that Greg Cousins and Captain Hazelwood were
looking at the radar and examining and trying to figure out
where the ice was in front of them.

A lot of things happened in the next thirty
minutes. A lot of things. And in what order they come
will not be clear to you during the course of this trial.
But to the best that you will learn, what happened after
that was after staying up on a course of 180 degrees, at
some point -- and after seeing the ice that was in front of

them, which was described as coming all the way down to
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within a mile of Bligh Reef, Captain Hazelwood instructed
that the autopilot of this tanker be placed on.

You will learn that that is not the thing that
anybody does in Prince William Sound -- not when they’re
within a confined area 1ike this. There may be times when
the automatic pilot is used in Prince William Sound, but
it’s well away from this area, and it’s never used in an
area where maneuverability is critical.

In addition, Captain Hazelwood had placed the

1 tanker on full ahead after dropping off the pilot at

11:24. That meant that the tanker was building RPMs and at
-- actually, at 11:24, it was full ahead. He -- at 11:52,
the notes will indicate that the ship was called -- it was
called loaded up, and when you go from full ahead to sea
speed on one of these tankers, you can’t just push an
accelerator and have it go there. It takes awhile for it
to build up. And they actually have a computer program
that’s built into the tanker that loads progressively the
RPMs in order to build up the speed.

So they were going from about 11 knots to what'’s
called sea speed, which is about 16 knots at the time this
happened. The load up program was done at 11:52.

At that time, Greg Cousins will tell you that
they were approaching Busby Island, which was to the

tanker’'s left. To the tanker’s right was a sheet of ice
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that ran all the way back to the Columbia glacier.
Straight ahead of them was Bligh Reef.

This was, at that time, or shortly thereafter,
probably right before that, there was a crew change, and a
person by the name of Bob Kagan took over the helm. And
you’re going to learn about Bob Kagan. You’re going to see
his personnel files. You’re going to hear people talk
about his capability as a helmsman. You're going to see
him testify.

He took over. Maureen Jones was the other
able-bodied seaman on duty that evening. She didn’t go out
to the bow. Captain Hazelwood ordered her to report up to
the bridge. You’ll learn that normally, when you approach
ice, or when you have something like ice out in front of
you, the best possible situation is ﬁo have a lookout as
far out as possible.

On this occasion, Captain Hazelwood did not
follow that. He brought Maureen Jones up to the bridge.

The testimony will be that the weather was good
enough that night. Sometimes there is a reason -- there is
a reason for bringing the AB, the lookout, up on the wings,
because the weather is real bad as you get out into this
area. But the testimony will be that the weather was not
like that on this evening.

So Maureen Jones was on the bridge wing and, to
~
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give you an idea of where that is, she stands out -- and
this is a picture that was taken from just inside the
window -- she stands out on the end out there. Her job is
to watch for hazards, for lights, for other traffic, things
like that, and to report that.

Now, prior to the changing, Captain Hazelwood and
Greg Cousins discussed what would be done, and Captain
Hazelwood was looking through the radar, and they were both
looking through the radar. And he said, "Now, I want you
to go down and go by, run this heading, and go around.

When you get abeam of Busby Island” -- which is right here
-- "start, bring her back over to the right. Do you
understand that, Greg? Are you comfortable with that?"
And Mr. Cousins acknowledged that he was.

Captain Hazelwood told him that he had to go down
and do some paperwork below, and he asked him again at some
point. Mr. Cousins agreed that would be okay, but his
understanding was that Captain Hazelwood would only be gone
for a couple of minutes, that he wouldn’t leave from 11:52
or 11:53 until after 12:10, fifteen minutes later when he
returned to the bridge, and after the Exxon valdez had gone
aground.

Captain Hazelwood left with his tanker, ice on
his starboard side to the point that he did not want to go

through it; land, Busby Island, to his left, knowing that
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he would be coming within close to a mile of Busby Island,
and headed straight for Bligh Reef. He left the tanker
going full speed ahead. He left the tanker on auto pilot.
And he left the bridge with Robert Kagan at the helm, and
he left the bridge with Greg Cousins, who had no pilotage
endorsement, to navigate this tanker out through Prince
William Sound.

The only person on that tanker who had the
pilotage endorsement to Havigate -- to have -- and that was
required to have direction and control of the Exxon Valdez
was Captain Hazelwood, and he went below.

Greg Cousins, then, after Captain Hazelwood went
below -- when they had this switch between the helmsmen,
Mr. Claar and Mr. Kagan, Greg Cousins heard at that time
that the tanker was on Iron Mike, or Gyro, or automatic
pilot. You’ll hear those names interchangeably. And the
minute the captain went below, he changed that. He put it
back on helm.

He also then went out and took a fix, and he has
written down in a map that you’l1l see a copy of, a fix at
2355. Now, to take a fix, you’ve got to do two things.
You’ve got to plot your distance from where you are to a
ceratin object. That’s done through the rangefinder of the
radar. And then, you have to lot where you are in

relationship to the point, and what they actually end up
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doing is, when they’re abeam, they just draw a line across
there, and they figure out how far from the radar they

were, and they kind of draw a circle abeam and

draw a line through it, so you can get your position.

At 2355, this tanker was headed in the same
situation going essentially up to sea speed. Greg Cousins
had to walk out to the port wing to do this. He had to
look at the radar. He had to walk back in to the bridge,
go back to the chart room that I showed you, and he was
plotting this. And -- oh, the 2355, or 1155 is the time
that’s arrived at when he’'s out on the end looking and
taking his bearing on Busby Island. So every -- all this
was happening after 2355.

In the course, at some point -- at some point --
Maureen Jones, who was out on the starboard wing, sees a
flashing red light. Now, there is'a very simple little
adage that you’ll learn that help’s seamen remember where
lights should be, and it's: "Red" --

(Laughter)

MR. COLE: I don't remember.

And it’s: "Red -- right on red returning, or red

on right returning,” something like that.
(Laughter)
MR. COLE: But, anyway, that when you are coming

-- when you are returning in, red lights should be on your
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starboard side. And Maureen Jones saw a red light on -~
broad on the starboard side when she was going out. She
estimated that it was flashing -- they flash at different
points, and from the number of times -- the number of
seconds between each flash, you can determine which 1light
it is.

She determined that it was flashing one every
five seconds, and so she reported that, and when she walked

in, she only saw Mr. Kagan at the bridge -- in the bridge

+at the helm. She didn’t see anyone else. So she stepped

into the chart room, and she saw Mr. Cousins, and he
appeared to be bending over, plotting, and at that time she

said, "Mr. Cousins,"” or "Greg, I see a red light

broad on the starboard side, flashing one every five
seconds, once every five seconds."”

She then walked out. At.that time, Mr. Cousins
went out to the bridge area by the helm and again looked in
the radar. At some point, he gave an instruction to take a
10 degree right turn, and at that time, he was looking at
the radar, he called down to Captain Hazelwood, and he
said, "Captain, I just started making a right turn. It
doesn’t appear that we are going to be able to clear the
ice on this course.”

And there was some discussion. Captain Hazelwood

said, "Has the second mate come up there?" because Mr,.
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Cousins had not been relieved, at that time, like he was
supposed to be at ten to 12:00. Actually, Lloyd McCain,
the second mate, was supposed to come on duty at ten to
12:00 and relieve him, just like Mr. Kagan relieved Mr.
Claar and Miss Jones relieved Mr. Radkey, and there was
some discussion.

And during that time, Mr. Cousins did not watch
Mr. Kagan to make sure that the ship was maintaining a
right turn.

The turn actually did not start until, according
to the course recorder, just shortly before -- after 12:00
midnight. When you turn these tankers, they’re so big --
they’re a thousand feet long. And even though you give the
rudder angle some angle, the ship doesn’t turn like your
car would. You have to remember that this tanker is three
-- over three football fields long. 1It’s two-and-a-half
football fields in front of the bridge. At 12 knots, it
travels at almost a mile every two minutes.

Although the course change started right about
12:01, the ship had to have been turned shortly before that
because, 1ike I said, after you turn the rudders and then
it takes a little while for the course heading to change.

It proceeded down below his course. Maureen
Jones said that she came in a second time after going back

on the starboard wing and looking at the l1ight again, and
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realized that that time, that it was not flashing once
every five seconds, but once every four seconds. And if
you look at the Bligh Reef chart that you have here, you’l]
see that it says four seconds, and that’s what it should
have been flashing, once every four seconds. And that was
on the starboard side.

She said when she went back out on the wing a
little bit later, she started feeling the tanker start to
turn.

Ladies and gentlemen, at about 12:04 the Exxon
Valdez struck the first rock that it hit. That rock that
it ran over and it probably demolished -- went -- hit the
tanker just on the port side of the bow, right in the

center, and it ran the length of the ship, and in a curved

: way, and at the end of the tanker, aft, there are nothing

but scratch marks. You’ll see those pictures.

But the first rock it hit, it was going so fast
and it had so much momentum, and it was not deep enough, it
went right over. But that did an extensive amount of
damage to the center cargo holds.

You’1ll learn that this tanker is divided up into

different cargo sections of four _ , and then

they’re numbered: one, two, three -- I think there’s five,
as I remember it. And then there is a kind of a general

dump hole -- is what call it -- and in_some of
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these, they contain all oil, and in some of them, they
contain part oil and part ballast for floating. The major

floating is the ballast at the and in the aft,

and then two ballast containers on both the starboard side
and on the port side.

The tanker ripped out, all the way along the
bottom, right down the center of the tanker. At the end,
there are just scratch marks as it went over.

You’ll hear testimony from the crew that there
were a number of rumblings, but at this speed, it would
have taken probably two minutes for this all to happen.

The tanker came to rest right about there, when
it hit a second rock on the starboard side, and that rock
was considerably higher, up closer to the surface of the
water. And it did a tremendous amount of destruction to
the tanker all the way to about -- at least a third down
from the ship in this area.

As you can imagine, a lot of things happened in a
hurry after that. Greg Cousins called the captain again.
Well, before that happened, he had instructed Mr. Kagan
after the 10 degree turn to make a 20 degree turn and then
make a hard right, and somewhere in the course of this, it
hit. It was turning right when it hit the first rock.

When it rounded and came to a stop, right around

-- sometime around 12:05, 12:07, which is right around in
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this area, the tanker hit, grounded, started swinging to
the left -- or the right. And that’s when you see right
here the line flatten out, because over time, the heading
of the ship is changing very fast. And what it looks 1like
is that this ship stopped and turned left right here, but
that’s not right. It went from the 180/270 quadrant right
there, to the 270/360 quadrant.

So really, this ship started at 180 right there,
at about 12:01, and within ten minutes, went to nearly 280,
290. Very fast.

Greg Cousins will tell you that he grabbed the
wheel at one point and turned it hard to the left, and that
was became the tanker was swinging this way fast, and he
was very concerned that if the tanker -- if the engine room
area, located in the aft section of the tanker was
punctured, people would die. He didn’t want the tanker to
swing into the reef, so he turned it very hard to the left
to bring it back. And you will see that about 290 degrees
at 1211, the tanker finally stabilized and started swinging
back to the left, right there.

Greg Cousins called Captain Hazelwood sometime
during this and told him -- he was still in his cabin --
after, this is after the initial grounding that, "Captain,
I think we're in trouble. We’re grounded."”

Captain Hazelwood came up to the bridge. Greg
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Cousins had gone out on the port wing, turned on the
lights, and the tanker is stuck, and he’s looking out, and
it’s not any question -- this isn’'t like the Mississippi
River. There’s not any question that the bottom of Prince
William Sound is filled with rocks. It’'s not silt. So
they knew that there was going to be problems, and their
first concern was, “Well, where is -- are we leaking 0il1?"

And they cou]da’t see the oil, but the fumes
started becoming very heévy shortly thereafter.

The captain came to the bridge and the engine ran
at full ahead until 12:19. James Kunkel had gone to sleep
that evening, being the third mate -- the chief mate. He
takes his position and his responsibilities very seriously,
and he awoke. He was very tired. He'd been up most of the
night, but he awoke, and he knew something was wrong
immediately.

He grabbed his stuff and ran up to the bridge,
and when he got there, Mr. Cousins was in the chart room

plotting, and at that time Greg Cousins told him, "The old

man knoﬁs,“ and so Jim Kunkel went -- James Kunkel went
back down. He grabbed his mustang suit -- he didn’t know
if he’d ever get back -- and a mustang suit is like a

survival suit. It’'s designed to protect you in case you
get thrown in the water, because the water in Prince

William Sound is very cold, and you die soon thereafter.
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He said -- he will testify -- that the fumes were
so overwhelming, the petroleum fumes, that he was -- he was
concerned. He thought to tﬁe extent of grabbing an air
mask. He thought about a 1ot of things. One of them was
his own safety.

He woke up Lloyd McCain, the second mate, and the
two of them went down to the cargo control center. At the

cargo control center, they started looking at --

right now, but it’s the picture that 1 showed you earlier
of the board, and it has gauges that you can tell, and at
that time they came down, he’l11l estimate it was 12:20,
12:25, somewhere in there, but he couldn’t believe how much
o1l and transfer had occurred and lost at that time.

He has a computer program that he uses, and the
name of the program is called Ocean Motions, and what it’s
designed to do is it is designed to tell him what the
structural integrity of the ship is, and it’s used
primarily in the loading process, because it’s very
important that there be an even loading of the tanker, A
tanker can become unstable during the loading because it’s
-- it has nothing in it, and you it’s very -- you can’t
just put all oil, crude oil, in one side and then fill up
the other side. 1It’s got to be an even type thing.

So he brought up that program, and in that

program, it has certain stress and stability factors.
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Based on what he saw, he believed the tanker to be of
marginal stability at that time, and he took the printout
and went up to see Captain Hazelwood. He showed him that,
asked him what he should do, and Captain Hazelwood says,
“No, don’t stay up here. Go down below and work out some
options for me.”

And when he -- that’s exactly what he did. He
went back down to the cargo control room. The computer
ended up getting -- the program ended up getting dropped,

and he had to reboot it, and that took some time, and in

addition to that, he was trying to figure out whether or

| not the computer program actually had a program for if

you’re grounded, and what you do, and whether or not this
is -- there is certain damage to certain parts of the ship,
and he was trying to figure out whether this ship was still
stable, whether the stress levels were under the -- were
accessible.

At'approximately 12:36, Captain Hazelwood started
up the tanker again. He put it on slow ahead. At 12:40 --
or dead slow ahead. At 12:40, he put it on slow ahead. At
12:48, he put it on half ahead; and on 12:56, he put it on
full ahead.

Now, this is 12:30. This is 12:30. From 12:50
until 1:41, Captain Hazelwood made this turn, this turn,

this turn, this turn, this turn, this turn, this turn, this
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turn, this turn, this turn, this turn, this turn and this
turn in attempts to get this tanker off the reef. He did
it without knowing how the tanker was situated or whether
or not the tanker would even come off.

At some point during the course of that, he
received information from Mr. Kunkel, his third mate, who
had rerun the program, and was told that the ship was not
stable and they should stay around.

A1l 